




September 15, 2006
Michael J. Shirey

Deputy City Attorney

City of Chula Vista

276 Fourth Avenue

Chula Vista, CA  91910

RE:  Your Request for Advice

         Our File No. A-06-132

Dear Mr. Shirey:

This letter is in response to your request for advice on behalf of Chula Vista City Planning Commissioner Pamela Bensoussan regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  

QUESTIONS

1.  May Planning Commissioner Bensoussan participate in decisions to approve an Urban Core Specific Plan and certify an Environmental Impact Report for the Urban Core Specific Plan if she owns property located within 312 feet of the plan’s study area? 

2. If Commissioner Bensoussan may not participate in the foregoing decisions, 

may she participate in public hearings on the Environmental Impact Report and the Urban Core Specific Plan as a member of the general public, after recusing herself?

CONCLUSIONS
1.  Commissioner Bensoussan has a disqualifying conflict of interest with respect to decisions to approve the Urban Core Specific Plan and to certify the related Environmental Impact Report because she owns real property located within 500 feet of the boundary of the area that is the subject of the governmental decision.

2.  Yes.  If she recuses herself from voting, the Commissioner may participate in public hearings as a member of the general public provided, however, that she limits her comments to her personal interests, taking care to clarify that she is not appearing in any official capacity, and follows all of the procedures required by regulation 18702.5 described below.
FACTS


The following facts were provided in your letter and in telephone conversations of August 30 and September 5, 2006.

The Community Development Department of the City of Chula Vista (the “City”) has prepared an Urban Core Specific Plan (the “Specific Plan”) that provides a neighborhood-level plan for the city’s urban core as identified in the city’s General Plan.  The Specific Plan addresses, at the neighborhood level, land use mix and distribution, zoning, urban and architectural design, vehicular and pedestrian circulation, parking, transit services and facilities, public improvements, and implementation procedures.  The Specific Plan Study Area (the “Study Area”) covers approximately 1,700 acres within the northwestern portion of the City.  While there are 1,700 acres within the Study Area, changes will focus on certain areas more in need of redevelopment.  Therefore, the Specific Plan focuses new zoning regulations and design guidelines for approximately 690 acres within the larger Study Area, denoted as the Specific Plan Sub Districts Area (the “Sub Districts Area”).  Existing zoning outside of the Sub Districts Area is not modified by the Specific Plan, and future development outside of the Sub Districts Area will be processed under the existing zoning ordinance.  
There are 223,423 residents and approximately 73,442 dwelling units in the City with approximately 14,443 dwelling units in the Study Area.  There are 50,101 property owners in the City and 5,253 property owners in the Study Area.  

Planning Commissioner Bensoussan owns property within 312 feet of the Study Area and 655 feet from the Sub Districts Area.  One of the properties is her primary residence, which also includes a home office for a business she owns.  The other is a rental house that is rented to an individual.  
Over the next several months, City staff intends to take the Specific Plan and the related Environmental Impact Report (“EIR”) prepared for the Specific Plan before the planning commission for approval and certification, respectively.  After consideration by the Planning Commission, the EIR and the Specific Plan will go before the city council for final action.  

It is anticipated that the Specific Plan will have no effect on traffic or noise on the affected areas, that the size of the affected parcels are about the same and that the overall financial effect on homeowners will be to enhance their property values by about the same percentage.  You indicate that the Specific Plan was the subject of another Advice Letter issued in 2003, Hull Advice Letter, No. A-03-232.

The City of Chula Vista is a charter city governed by a council, consisting of four council members and a mayor, elected from the city at-large.  The planning commission is composed of seven members of the community appointed by the city council from the qualified electors of the City.  City ordinance provides that actions by the planning commission must be by the affirmative vote of a majority of the entire membership.  





ANALYSIS
Section 87100 of the Act provides that “no public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a government decision in which he knows or has reason to know he has a financial interest.”  Regulations 18700 through 18709 set forth an eight-step analysis to determine whether a public official has a conflict of interest in making a governmental decision.
Step One.  Is Commissioner Bensoussan a “public official” within the meaning of section 87100?


Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the Planning Commission for the City of Chula Vista, which is a local government agency, Commissioner Bensoussan is a public official.  Therefore, she may not make, participate in making, or otherwise use her position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.
Step Two.  As a member of the Planning Commission, will Commissioner Bensoussan be making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Moreover, the Commission has consistently advised that adoption of a specific plan, including a decision relating to design elements of the project, is a governmental decision under the Act.  (Busby Advice Letter, No. A-05-159.)  As a member of the Planning Commission, Commissioner Bensoussan will be called upon to make or participate in making decisions regarding the EIR and the Specific Plan. 
Regulation18702.5 requires that if a public official who holds an office specified in section 87200  has a conflict of interest in a decision noticed at a public meeting, he or she must immediately prior to the discussion of the item, orally identify on the record of the meeting each type of economic interest involved in the decision, as well as details of the economic interest, and recuse himself or herself from voting and leave the room for the duration of the discussion and/or vote on the item.  The Commissioner would still be prohibited from voting on the decisions and from privately discussing these matters with other members of the planning commission, city council or other city officials.
There is a narrow exception to the rule requiring the public official to leave the rooms and which allows her to speak as any other member of the public to advocate on behalf of her own personal interests.  Under this exception, comments must be limited to the Commissioner’s own personal interests and she should take care to clarify that she is not appearing in any official capacity.  If Commissioner Bensoussan wishes to avail herself of this exception, she must follow the exact procedures set forth in regulation 18702.5(d)(3).

Step Three.  What are the Commissioner’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)
· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.
This is commonly referred to as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)

Real Property - Presumably, Commissioner Bensoussan has at least a $2,000 economic interest in her single-family home.  Accordingly, she has an economic interest in this real property.  The Commissioner also has an economic interest in her rental property, assuming her ownership interest is worth $2,000 or more.  
Business Entities - Additionally, she would have an economic interest in the business entity
 renting out the property and the appraisal business she operates out of her home if she has an investment in them of $2,000 or more.

Sources of Income - The Commissioner also has an economic interest in her tenant and the clients of her appraisal business as sources of income to her if she receives $500 or more from them during the 12-month period prior to a governmental decision.
Step Four.  Will the Commissioner’s economic interests be directly or indirectly involved in decisions she will make, participate in making or influence as a planning commissioner?

Regulation 18704.1 provides that “a person, including business entities, sources
of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  (1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or (2) Is a named party in, or is the subject of the proceeding concerning the decision before the official or the official’s agency.”  Under your facts, there is nothing to indicate that Commissioner Bensoussan’s businesses or her sources of income will be initiating proceedings or be the subject of proceedings regarding the EIR or the Specific Plan.  Accordingly, her rental and appraisal businesses and her sources of income would be indirectly involved.

Regulation 18704.2(a) sets forth one of the circumstances under which real 

property (including rental property) in which a public official has an economic interest is deemed to be directly involved in a governmental decision:

             
“(1) The real property in which the official has an interest, 

or any part of that real property, is located within 500 feet

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  “Business entity” means any organization or enterprise operated for profit, including a proprietorship.  (Section 82005.) 





�  Business entities and sources of income that are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved. (Regulation 18704.1(b).)  








