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September 11, 2006
Ronald B. Turovsky
Manatt, Phelps & Phillips, LLP

11355 West Olympic Boulevard

Los Angeles, California 90064-1614
RE:  Your Request for Informal Assistance
         Our File No. I-06-141
Dear Mr. Turovsky:

This letter is in response to your request for advice on behalf of California State Controller Steve Westly regarding the blind trust provisions of the Political Reform Act (the “Act”).
  Please note that the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because the request, in part, if hypothetical in nature, we provide you with informal assistance.

QUESTION


Can State Controller Steve Westly, who currently has a blind trust, and whose term as Controller ends January 2007, still enjoy the benefits of a blind trust under the Act if, after he leaves his current office, he again becomes a public official and is required to file a Statement of Economic Interest?

CONCLUSION


Yes, as long as (and to the extent that) the blind trust meets all provisions of regulation 18235 during all periods in which he is obligated to file Statements of Economic Interests under the Act.
FACTS


Steve Westly is currently the Controller of the State of California.  He was elected in November of 2002.  He did not seek reelection to that office this year, and his term expires in January of 2007.  At the end of his term as Controller, Mr. Westly will not hold public office, and that he will have no ongoing obligation to file Statements of Economic Interests (Form 700’s or “SEI’s”) – beyond those required in connection with his term as State Controller.


On or about February 21, 2003, a blind trust was created with respect to 
Mr. Westly’s investments and holdings.  You state that Mr. Westly’s blind trust fully complied, and continues to comply, with the provisions of regulation 18235 of the Act.  You also state that Mr. Westly has filed his SEI’s each year in compliance with all applicable provisions, consistent with regulation 18235.


Mr. Westly may seek elective office in the future.
ANALYSIS

Background
Regulation 18234 indicates that a public official has an economic interest in a trust where the official is either a trustor or a beneficiary of the trust and certain other conditions exist.  Regulation 18235,
 which describes the attributes of a “blind trust” for purposes of the Act, stands as an exception to the provisions of regulation 18234.
Compliance with regulation 18235 permits a public official who is required to file SEI’s to establish a blind trust and, thereby, to perform his or her official duties without worrying whether ownership of certain economic interests might give rise to conflicts of interest or disclosure obligations under the Act.  (See Donovan Advice Letter, No. A-02-078.)  Compliance with regulation 18235 is intended to shield an SEI “filer”
 from any knowledge regarding, or control of, some or all of the assets contained in a blind trust.
Original assets placed into a blind trust – the type and quantity of which an official is presumably aware – and any income generated from such assets, however, must continue to be disclosed, and could give rise to disqualifying conflicts of interest, until they are disposed of by the trustee.  (See Calhoun Advice Letter, No. A-91-298; Epstein Advice Letter, No. A-84-224.)  Thus, an SEI filer must disclose facts regarding, and may be disqualified from participating in governmental decisions affecting, original property in a blind trust until it is disposed of by a trustee.  (See Calhoun Advice Letter, supra; Dean Advice Letter, No. A-88-425.)

To constitute a valid blind trust under the Act, a trust must comply with the five requirements listed under regulation 18235(b), all of which refer to the relationship between the trustee or trust and the “filer.”  Those five requirements are: (1) the trustee must be a disinterested party other than the filer’s spouse, child and other specified relatives; (2) the trustee must be given complete discretion to manage the trust without consulting or notifying the filer; (3) the trustee must be required to notify the filer of the date of disposition and value at disposition of any original investments or interests in real property so that information can be reported on the filer’s next SEI; (4) the trustee must be prohibited from disclosing to the filer any information concerning the replacement assets with limited exceptions; and (5) the filer must file an amendment to his or her most recent SEI (and disqualify him or herself from any necessary governmental decisions) regarding economic interests he or she may learn of or if the trust is revoked.  (See generally, e.g., Donovan Advice Letter, No. A-02-078 [describing how various aspects of reg. 18235 apply in specific contexts].)

Finally, under regulation 18235(c), a filer who has a blind trust under the Act must indicate the existence of the blind trust, its date of creation and the name of the trustee on his or her SEI and attach a copy of a statement signed by the trustee, under penalty of perjury, that he or she has not revealed any information to the filer, except what is required under subdivisions (b)(3) and (b)(4).
Conclusion
The language of regulation 18235 relates to the obligations of an SEI “filer” and, thus, only filers are regulated by regulation 18235.  Because Mr. Westly would have no filing obligations once his term in office ends, his actions with regard to a previously-established blind trust, would no longer be subject to regulation.

Therefore, there is nothing in regulation 18235 that mandates or precludes 
Mr. Westly from continuing to follow the requirements set out in that regulation beyond the time that he ceases his obligation to file SEI’s.  If after some period of time 
Mr. Westly again becomes subject to the filing obligations under the Act, his blind trust will prevent his assets from giving rise to conflicts of interest or triggering disclosure obligations to the extent those assets meet the requirements in regulation 18235 at that time.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Andreas C. Rockas



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)


� This letter does not evaluate whether, in fact, the trust meets all the requirements of the Act.





� Copy enclosed.





� Section 82026 states that “‘filer’ means the person filing or required to file any statement or report under this title.”  It is assumed that the phrase “person filing” refers to persons acting as agents of persons “required to file” papers under the Act.





