




September 5, 2006
Thomas J. Riggs & Thomas E. Gauthier
Lozano Smith – Attorneys At Law

7404 N. Spalding Avenue

Fresno, California  93720-3370
RE:  Your Request for Advice

         Our File No. A-06-142
Dear Mr. Riggs and Gauthier:

This letter is in response to your request for advice on behalf of Fresno’s Chaffee Zoo Corporation regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Is Fresno’s Chaffee Zoo Corporation (“Corporation”) a “local government agency” for purposes of the Political Reform Act?
2. Is the Corporation required to adopt a conflict of interest code?
CONCLUSIONS
1. In the Siegel opinion, the Commission set forth criteria to consider in determining whether an entity should be considered a “local government agency” subject to the Act.  Applying these criteria below, we conclude that the Corporation is a local government agency under section 82041 of the Act.

2. Because we have concluded that the Corporation is considered a local government agency under the Act, it is required to adopt a conflict of interest code under section 87300, or be included within a code.   

FACTS


Fresno Chaffee Zoo


You represent the Fresno Chaffee Zoo Corporation, a nonprofit corporation that operates a regional zoo.


Prior to the formation of the Corporation, the zoo, which opened in the early 1900s, was known by various names: the Roeding Park Zoo; the Fresno Zoo; and the Fresno Chaffee Zoo, commonly referred to as the Chaffee Zoo.  Records are not clear about the exact date, but the City of Fresno operated the zoo for the majority of its existence, and the zoo employees were city employees.

Following several unsuccessful community-based attempts to establish a permanent broad-based public financing mechanism for the Chaffee Zoo, members of the community, including members of the Fresno Zoological Society (“Society”)—a nonprofit that supports and creates interest in zoo development—began informal discussions which eventually led to the convening of a Blue Ribbon Chaffee Zoo Committee consisting of 10 community members.  No city, county, or other government employees sat on the committee.  The committee held a series of meetings to develop a report and recommendations, which was presented to the Fresno City Council in 2004.  The Blue Ribbon Committee report contained a detailed strategic plan for growing the Chaffee Zoo into a regional expanded zoo.  

The recommendations included plans to: form a new 501(c)(3) organization with financial support from throughout Fresno County; determine which parties would be responsible for operations costs and maintenance when it took over zoo operations, and establish a financing structure with proposals to have the City of Fresno pay $1.2 million per year towards zoo operations and maintenance.

The Fresno City Council accepted the report and, by resolution, requested the Fresno County Board of Supervisors to support the recommendations of the Blue Ribbon Committee.  The Fresno County Board of Supervisors agreed to place a tax measure on the ballot to provide funding for the nonprofit Corporation which will be responsible for the operations and maintenance of the zoo.


Voter Approval of Measure Z:

In November 2004, Fresno County voters approved the tax measure (“Measure Z”), raising the sales tax rate by 0.10%.  Measure Z, by its terms, will operate for ten years, then the revenue source will expire.  It is the Corporation’s intention to become as financially self-sufficient as possible during this ten-year window.  


The sales tax would generate $8.2 million in revenue annually.  Proceeds from the sales tax increase go to the Fresno County Zoo Authority (“Authority”), a special purpose government entity which will distribute the revenue.  The Authority was created by Fresno County Ordinance 2004-1.  Under this ordinance, the Authority is charged with distributing the sales tax revenues for purposes that support the Chaffee Zoo. 

The Corporation and the Authority signed a revenue distribution agreement that became effective on January 1, 2006.  The Corporation will submit an operation and maintenance budget, as well as a capital improvements budget.  The Authority may approve or disapprove these budgets, and the Corporation may change the budgets to obtain the authority’s approval.  The Corporation will provide monthly financial reports, and the Authority may inspect corporate books and records.  Finally, the Corporation has agreed to follow the tenets of the Brown Act, but “as a matter of sound public policy, not as a matter of legal necessity.”  


Creation of Chaffee Zoo Corporation:

Following the approval of Measure Z, private citizens, including members of the Society, created the new 501 (c)(3) corporation known as “The Chaffee Zoo Corporation.”  The Society advanced all funds to retain a law firm to draw up incorporation documents and to pay for other incorporation expenses.  No government entity paid any portion of the incorporation costs or participated in any way in the formation of the Corporation.


The Corporation organized and held its first meetings in February and March of 2005.  Until 2006, the Corporation received no public funds and operated solely on private funds received from the Society.  


However, the majority of funding for the Corporation for the near term will come from Measure Z proceeds and the City of Fresno.  Other funds will be generated from gate receipts, donations, grants, fundraisers, special promotions, and other business initiatives.  Funds in excess of $1,000,000 will be transferred to the Corporation upon the final dissolution of the Society.

The board of directors of the new Corporation consists of nine members.  None are City of Fresno or County of Fresno officials or employees.  Of the original board members, three were appointed by the city, three were appointed by the county, and three were members of the Society.  The Corporation used its own procedures in determining the length of the terms for all members.


Since formation, three board members have resigned and a fourth board member’s term expired.  The Corporation’s board of directors interviewed and appointed replacements without any input from the city, the county or the authority.  All future board appointments also will be made by the Corporation’s board of directors.

It was the recommendation of the Blue Ribbon Committee that the Society dissolves and contributes all of its assets net of liabilities, as well as its employees, to the new Corporation.  This process is nearly completed.


Corporation Lease with City of Fresno:


The Corporation has entered into a lease with the City of Fresno.  The document contains terms typical of a commercial lease, plus terms specific to the on-going zoo operation.  The initial term is for 30 years for $1 per year.  However, if the tax revenue derived from Measure Z is extended or replaced with a substitute, the lease may be extended for 25 years.  If the Measure Z tax revenue is not extended or replaced, the lease may be extended for successive 10-year terms, at the option of the City of Fresno. 


The lease covers 39 acres of land, consisting of the “zoo premises” (18 acres) and an “expansion area” (21 acres).  The city will retain possession of the expansion area until the Corporation desires to make capital improvements.  Then the expansion area will become part of zoo premises. 


The city retains ownership of the grounds, buildings, and permanent fixtures.  The Corporation is responsible for operations and maintenance, and will pay for any additional improvements to the property.  If the Corporation makes improvements to the zoo grounds, those improvements would become the city’s property upon lease termination.  Upon lease termination, all grounds, buildings, fixtures and personal property of the zoo will revert to city ownership.  


The lease provides for no operational control or management by the city over zoo operations.  The Corporation will submit financial statements to the city and promises to confine its operations to zoo purposes.  The city, as landlord, would retain the right to approve improvements to the property.  


The Corporation agreed to adhere to the “tenets” of the Brown Act. 


Financing Agreement with City of Fresno:


In conjunction with the lease, the Corporation and the city have signed a financing agreement, effective January 1, 2006.  It carries the same term as the lease, discussed above.  It calls for the city to provide annual revenue to the Corporation in consideration for operating the zoo as follows:  Year 1 - $1,200,000; Year 2 - $960,000; Year 3 - $720,000; Year 4 - $480,000, and Year 5 - $240,000.

The agreement also requires the city to convey title to zoo animals and zoo personal property such as vehicles, equipment, furniture, and computers.  Finally, city employees who were working at the zoo may become employees of the Corporation.  The Corporation may offer employment to desired employees, who may either accept the offer or transition into other available jobs with the City of Fresno.  If city employees elect to transition back to other city jobs, the Corporation agrees to reimburse the city for salary and benefit costs until the transition is complete – no later than December 2006.  

Current Status of Operations:


The lease and the financing agreement with the City of Fresno, and the agreement regarding procedures for distribution of tax revenue with the Authority, became effective on January 1, 2006.  On that date, the Corporation took ownership of the zoo animals and personal property and commenced operating the zoo.  City employees who elected to become employees of the Corporation have completed that transition.  Employees of the Society have transitioned to Corporation employment.  A new chief executive officer for the zoo has been hired by the Corporation.  Other new employees for the zoo are being recruited, interviewed and hired by the Corporation.  The Corporation has applied for and received its first allocation of Measure Z funds from the Zoo Authority.  The Corporation hosted an accreditation inspection team from the Association of Zoos and Aquariums and is working with the association to assure reaccreditations of the zoo.


The board of directors of the Corporation has established a banking relationship and commercial line of credit, has purchased new computers and telephone systems, and is establishing a 401(k) deferred compensation program for its employees.  The board has approved job descriptions, salary schedules, vacation and sick leave policies, and expense reimbursement protocols.  The Corporation is represented by private legal counsel, and it is in the process of retaining a private certified public accountant.  The board has been working with the Society to complete the dissolution of the Society and the transfer of the Society’s assets to the Corporation.  That process is nearly complete.  The board has arranged for liability and property insurance and employee health benefit coverage.  All of these business activities have been undertaken by the corporate board. 

ANALYSIS
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





