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August 24, 2006
Rebecca J. Olson
Olson, Hagel & Fishburn LLP

555 Capitol Mall, Suite 1425

Sacramento, California  95814-4602

RE:  Your Request for Informal Assistance
         Our File No. I-06-145
Dear Ms. Olson:

This letter is in response to your request for advice on behalf of Senator Elaine Alquist regarding the gift provisions of the Political Reform Act (the “Act”).
  Since Senator Alquist has already received the gifts you ask about, your question implicates conduct that has already occurred.  However, since your question is limited to the senator’s future duties to report the gifts, we can render informal assistance pursuant to regulation 18329(c).
  Please note that nothing in this letter should be construed to evaluate any conduct that may have already taken place.  
QUESTION


You ask whether memorial flowers sent in honor of Senator Alquist’s deceased husband are gifts to her and, if so, are they reportable on her annual statement of economic interests? 

CONCLUSION


Memorial flowers received by Senator Alquist from individuals, with whom she exchanges presents on holidays, birthdays, or other similar occasions, are not reportable or subject to gift limits, so long as the gifts exchanged are not substantially disproportionate in value.  This exception does not apply to flowers provided by lobbyists, and non-individuals such as corporations and organizations.
FACTS


Senator Alquist’s husband of 13 years, former state senator representing Santa Clara County, died Monday, March 27, 2006.  In response to his passing, approximately 40-50 organizations and individuals sent memorial flowers to the church in San Jose where the service was held.  

The senator seeks advice as to whether these memorial flowers sent in honor of her husband are gifts to her and whether they are reportable.

ANALYSIS


Gifts - Generally


The Act imposes certain restrictions and obligations on elected officers and other public officials regarding the receipt of gifts.  As a state senator, Elaine Alquist is an elected officer as that term is defined under section 82020 of the Act.


Section 89503 provides that no elected state officer may accept gifts from any single source in any calendar year worth in excess of the gift limit if the official would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  The current gift limit is $360. (Regulation 18940.2.)  


In addition, an elected state officer is required to disclose on an annual statement of economic interests the name and address of each source of gifts aggregating $50 or more received in a calendar year.  (Sections 87200, 87202-87203, 87207.)  As an elected officer, Senator Alquist is subject to these provisions.
 

Section 82028 (a) defines “gift” as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”

There are certain exceptions to the definition of  “gift” under the Act, including, among others: material, gifts that are not used and returned within 30 days of receipt and gifts from certain enumerated family members.  (Section 82028(b).) 

Payments, in the form of flowers, at the memorial service for Senator Alquist’s husband in response to his passing, absent an exception, are considered gifts under the Act.

You do not include specific details regarding how the flowers at the service were addressed or offered.  The gifts would be attributable to Senator Alquist if she, the surviving spouse, enjoyed the benefit of the flowers, or was the party able to exert direction and control over these gifts in receiving them or using them at the service.  If these criteria are met, the gift of flowers would be attributable to her, unless an exception applies.


Gift Reporting and Limits - Exception for Gifts Exchanged 



Section 89503(e), provides that gifts exchanged between individuals (other than lobbyists) on holidays, birthdays, or other similar occasions are not prohibited or limited as long as the gifts exchanged are not substantially disproportionate in value. 

Further, regulation 18942(a)(8) provides that gifts exchanged between an official and any other individual (except a lobbyist) on holidays, birthdays, or similar occasions, which are not substantially disproportionate in value, are not subject to limits and need not be reported as gifts on the official’s statement of economic interests.

Regulation 18942(a)(8), as amended on May 25, 2006, provides exceptions to the definition of a “gift.”

“(8) Gifts exchanged between an individual who is required to file a statement of economic interests and another individual, other than a lobbyist, on holidays, birthdays, or similar occasions to the extent that the gifts exchanged are not substantially disproportionate in value.  For purposes of this subdivision, and notwithstanding 2 Cal. Code Regs. section 18946.2(b), “gifts exchanged” includes food, beverages, entertainment, and nominal benefits provided at the occasion by the honoree or another individual, other than a lobbyist, hosting the event.”

Thus, if a gift meets the requirements set forth above, it is not subject to reporting rules or the annual gift limit of $360 per source. 

The amendments to regulation 18942(a)(8) were intended to be broad enough to cover a range of occasions such as weddings, retirement parties, the birth, adoption or baptism of a child, or even memorial services, where gifts are customarily exchanged.  Gifts exchanged at these occasions could include such items as flowers and other presents, as well as food, drink and other nominal benefits.

The rationale behind the exception was that regular exchanges of gifts that flowed from familial ties or close personal relationships were not considered the type of transactions that would likely be within policy considerations of the Act, although these would have some economic value.  (In re Cory (1975) 1 FPPC Ops. 153.)  The reason for this is that such exchanges were usually not done with the intent to influence or curry political favor with the recipient.  In addition, the persons attending such occasions would also likely be among the same group of persons with whom an official would regularly exchange gifts at holidays, birthdays and other events of personal significance.  Therefore, if an exchange of gifts occurred, the gifts exchanged would not be subject to gift limits or reporting rules.  

The gift exception under regulation 18942(a)(8), as amended, could apply to flowers offered by individuals at the memorial service.
  An “exchange” of gifts could occur, for instance, if individuals who provided flowers at the service, received food, refreshments or other nominal benefits from the Senator, as their host.  As amended, the language of regulation 18942(a)(8) would also allow this “exchange” of gifts to occur at a later time–for instance at another occasion.  

Accordingly, if Senator Alquist “exchanges” gifts (as provided under regulation 18942(a)(8)) with individuals who brought memorial flowers to her husband’s service,  such gifts are not subject to limits need not be reported on her annual statement of economic interests.

However, this exception does not apply to flowers provided by lobbyists, or non-individuals such as corporations and organizations.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely, 







John W. Wallace






Acting General Counsel

By:  
Emelyn Rodriguez



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


	� As a state legislator, the legislative conflict-of-interest rules set forth in §§ 87102.5 - 87102.6, apply to Senator Alquist.   Section 87102.5 prohibits any member of the Legislature from making, participating in making, or in any way attempting to use his or her official position to influence certain governmental decisions in which he or she knows or has reason to know that he or she has a financial interest.  These rules may require a legislator's disqualification with respect to the donor of gifts aggregating $360 or more provided to, received by or promised to the legislator within 12 months prior to the time when a governmental decision is made (Sections 87102.5 and 87103);


	� In your letter, you also inquired about whether the Chouteau Advice Letter, No. A-98-246 “has been overruled.”  Please note that the Chouteau letter was intended to be limited to those specific facts, and that a determination concerning specific gifts to public officials must be made on a case-by-case basis.  In addition, the Chouteau letter and the Foster Advice Letter, No. A-93-156 are superseded by 2006 amendments to regulation 18942.   The Foster letter involved food, beverages and nominal benefits provided by a lobbyist at his wedding.





 





