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September 5, 2006
James Ronald Metz
121 Puffer Way

Folsom, California  95630

RE:  Your Request for Informal Assistance
         Our File No. I-06-147
Dear Mr. Metz:

This letter is in response to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
  Because your letter seeks general information, we are treating your request as one for informal assistance.
  Moreover, the Commission does not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).) Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  
QUESTIONS
1.  May you provide consultation services to a private company by assisting the company in developing a proposal to provide contract services to your former employer for a program that you helped to develop?
2.  If the company is awarded the contract, may you continue to assist the company in the implementation of the services under the contract?
CONCLUSIONS

1. and 2.  Yes.  The permanent ban would not prohibit you from providing consulting services to a private employer in assisting them with developing a proposal to provide contract services, or in implementing those services, under the facts you have presented.  However, you may be prohibited from engaging in certain activities under the provisions of the one-year ban, as discussed below.
FACTS


You are a retired captain from the California Department of Corrections and Rehabilitation (“CDCR”) and have been working on and off as a retired annuitant Staff Manager II and Facility Captain since your retirement in September of 2000.  You also briefly reinstated in the latter position from November 2005 through March 2006, when you once again retired.  You returned to retired annuitant (“RA”) status in May 2006 and have had that status reconfirmed for fiscal year 2006/2007.

During your current RA status you have developed a draft plan for delivery of community treatment services to mentally ill parolees (the “Plan”) in lieu of possible revocation and return to prison.  The plan envisioned a possible budget change proposal to add a substantial number of full time positions to provide this care.  Currently, the department is considering an alternative to the full time positions that would entail a pilot contract with a private provider.  You have not been directly involved in these discussions and will play no role in the decision to request such a contract, or deciding the prospective contractor.  However, you have had contact with a private company that has interest in submitting a proposal to provide such contract services.  They have an interest in utilizing you as a consultant in the development of this proposal.  This would require you to terminate your RA status.


Subsequent to your request, in a telephone conversation on August 23, 2006, you indicated that you worked on drafting the Plan as one of your assignments during your RA status.  After your draft work was complete, it went through “several layers of review” and was eventually rejected by the agency.  However, it could resurface at some time in the future.


You also indicated in our conversation that although you regularly filed as a designated employee with CDCR before you retired; during your tenure as an RA you have not been asked to file a Statement of Economic Interests (Form 700).

ANALYSIS

Public officials are subject to three types of post-governmental restrictions under the Act.  The first two, colloquially known as the “revolving door” prohibition and the permanent ban on “switching sides,” involve restrictions that apply after an official leaves public service.  The third restriction, the ban against influencing prospective employment, applies before the official leaves public service.
The first restriction is the “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state.  (Sections 87401-87402, regulation 18741.1.)
The second restriction is the “one-year ban” prohibiting certain state employees from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action.  (Section 87406, regulation 18746.1.)
Finally, the third restriction prohibits a public employee from participating in making or using his or her official position to influence any decision directly relating to any person with whom he or she is negotiating or has any arrangement concerning prospective employment.  (Section 87407, regulation 18747.)
I. The Permanent Ban on “Switching Sides”

The first post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; regulation 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.
Sections 87401 and 87402 provide:
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:
  
“(a) The State of California is a party or has a direct and substantial interest.
  
“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)
“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)


Section 87400 (b) defines state administrative official as:

“(b) ‘State administrative official’ means every member, officer, employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceedings in other than a purely clerical, secretarial or ministerial capacity.”

CDCR is a state administrative agency under section 87400(a).  As a retired annuitant, you are an employee of CDCR and, a “state administrative official,” if as part of your responsibilities while employed at CDCR you engaged in any judicial, quasi-judicial, or other proceedings, in other than a purely clerical, secretarial, or ministerial capacity, and the provisions of sections 87401 and 87402 would apply to you.

Section 87400(c) defines “judicial, quasi-judicial, or other proceeding as:

“(c) ‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

Thus, the permanent ban only covers proceedings that affect the rights or claims of specific parties.  It does not apply to those that involve the making of rules or policies of general applicability.  (Beale Advice Letter, No. A-00-146.)
For example, we previously advised that a state administrative official who developed a system for setting foster care rates applicable to all group homes was not involved in a “judicial, quasi-judicial or other proceeding” since the system did not involve any one specific group home.  (Bersinger Advice Letter; A-82-209.)  In addition, we advised that the formulation of a rate design policy for the Public Utilities Commission was not a “judicial, quasi-judicial or other proceeding” because the policy had an industry-wide application, and did not focus on any specific utility.  (Fong Advice Letter; A-88-024.)
Applying the definition of “judicial, quasi-judicial or other proceeding” here, it does not appear that your involvement on the Plan will be subject to the permanent ban, since the Plan merely set forth options for how delivery of community treatment services may be achieved, and the Plan itself does not involve the rights or claims of identifiable specific parties.  In any event, you have stated that the Plan has been rejected, but could resurface in the future.

Accordingly, the permanent ban on “switching sides” does not prevent you from contracting with a private sector employer as a consultant to assist it in submitting a proposal to provide contract services under the Plan if it is revived and includes provisions for using private contractors.  
II. The One-Year Ban ─ “Revolving Door”
A. Application of the One-Year Ban.
Section 87406 of the Act prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one-year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  An appearance before a state administrative agency does not include an appearance in a court of law or before an administrative law judge.  (Section 87406(d), see also regulation 18746.1.)
Regulation 18746.2(a) further provides:

 
“(a) For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.”  (Emphasis added.)


You have indicated that while employed as an RA at CDCR, you were not required to file a Form 700 “Statement of Economic Interests” as a “designated employee” under the agency’s conflict of interest code.

However, under section 87406, the one-year ban is not limited to designated employees.  The one-year ban
 applies to two kinds of former state employees: (1) those employees who held a position which was listed as a designated employee position in their former agency’s conflict of interest code; and (2) those employees who held a position which was not listed as a designated employee position in their former agency’s conflict of interest code, but nevertheless made or participated in the making of governmental decisions which had a reasonably foreseeable material effect on any financial interest.  (Regulation 18746.1, copy enclosed.)

Section 87302 requires agencies to enumerate positions which involve the making or participating in the making of decisions which may foreseeably have a material financial interest for each such position.  If CDCR properly made a determination that your position should not be included in its conflict of interest code, pursuant to the requirements of section 87302, the one-year ban would not apply to you.  If, however, you held a position at CDCR that entailed the making or participation in the making of governmental decisions, and that position should have been designated in the conflict of interest code for CDCR, the one-year ban still applies to you.  (Section 87406(d)(1); regulation 18746.1(a)(2); West Advice Letter No. I-02-077; Unterreiner Advice Letter, No. I-98-299.)  In other words, the ban applies to both designated employees and those who should be designated.


A state employee “makes a governmental decision” when, acting within the scope of his or her authority, he or she votes on a matter, appoints a person, commits the agency to a course of action, enters into any contractual agreement on behalf of the agency, or determines not to act, unless the determination is made due to a conflict of interest. (Regulation 18702.1, copy enclosed.)
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


	� The one-year period commences when the employee is no longer under an employment agreement, and no longer receiving compensation, including compensation for “unused vacation time” from his or her former agency.  (Reg. 18746.1(b)(1); Weil Advice Letter, No. A-97-247; Negrete Advice Letter, No. A-99-177.)








