




September 1, 2006
Vanessa W. Vallarta

City Attorney

City of Salinas

200 Lincoln Avenue

Salinas, California  93901

RE:  Your Request for Advice

         Our File No. A-06-149
Dear Ms. Vallarta:

This letter is in response to your request for advice on behalf of Anna Caballero, Mayor and Chairperson of the Salinas Redevelopment Agency with the City of Salinas regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Do the Act’s conflict-of-interest provisions prohibit Mayor Caballero from participating in city council decisions concerning a proposed hotel/mixed use project located within 500 feet of property owned and occupied by a non-profit organization of which the her spouse is the executive director?
CONCLUSION


Yes.  Because her spouse’s employer is considered a source of income to the council member, she has a disqualifying conflict of interest with respect to city council decisions involving the sale of property owned by the non-profit corporation.
FACTS


Mayor Caballero has been an elected member of the City Council of Salinas since June 1991 and mayor since 1998.  Mayor Caballero’s husband, Juan Uranga is Executive Director of the Center for Community Advocacy (“CCA”), a 501(c)(3) nonprofit corporation.  CCA is governed by a twenty member board of directors, to whom the    Mr. Uranga reports.  Mr. Uranga is paid a salary.  CCA owns the property on which its office is located at 22 West Gabilan Street in the “Old Town” section of Salinas.  This property is within the central city redevelopment district.

The council is considering various projects for the Old Town area, including the potential development of a hotel/mixed use project in the 100 block of Main Street (the “Hotel Project”) on property owned by the city.  The Hotel Project is located immediately adjacent to the CCA property.  The city council and Salinas Redevelopment Agency are required to review and finally decide on many aspects of the Hotel Project and to negotiate the terms of any sale of the CCA property.  The developers of the Hotel Project have informally approached CCA regarding its interest in selling the property.  Any decision to sell the CCA property would need to be approved by CCA’s board of directors.  The sale of the property is not anticipated to have any direct financial effect on Mr. Uranga’s salary or compensation.
ANALYSIS

Section 87100 of the Act provides that “[n]o public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  Regulations 18700 through 18709 set forth an eight-step analysis in determining whether a public official has a conflict of interest in a governmental decision he or she will be making.

Step One.  As mayor and a city council member of Salinas, is Mayor Caballero a “public official” within the meaning of section 87100?


Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the Salinas city council, a local government agency, Mayor Caballero is a public official.

Step Two.  Will Mayor Caballero be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)


Your question presupposes that Mayor Caballero will be making, participating in making or influencing governmental decisions regarding the Hotel Project.  You expect one of these decisions to be a vote by the city council whether to approve a sale of the CCA property to the developer of the Hotel Project.  Such a vote by Mayor Caballero would constitute “making” a governmental decision.
Step Three.  What are Mayor Caballero’s economic interests - the possible sources of a conflict of interest? 

The economic interests from which conflicts of interest may arise are described in section 87103 and regulations 18703-18703.5.  There are six kinds of economic interests:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation18703.3.)

·  A public official has an economic interest in any source of gifts to him or her if the gifts total $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation18703.4.)
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)

Mayor Caballero has at least two relevant economic interests under your facts.

First, a public official’s “income” for conflict of interest purposes includes his or her community property interest in the income of his or her spouse.  (Section 82030(a).)  Accordingly, if Mayor Caballero’s spouse has received $1,000 or more from CCA within 12 months prior to making a relevant governmental decision, CCA will be a source of income to her.
    

Second, a public official always has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. Section 82029 defines “immediate family” to include an official’s spouse.  Hence, 
Mayor Caballero has an economic interest not only in her own personal finances but those of her spouse.  You have not disclosed any other economic interests to us, so our remaining discussion will be limited to these two.
Step Four.  Will Mayor Caballero’s economic interests be directly or indirectly involved in a governmental decision?
Regulation 18704.1(a) provides that a person, including sources of income, “is directly involved in a decision before an official’s agency when that person, either directly or by an agent: (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or (2) is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  Sources of income which are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulation 18704.1(b).)
“Person” is defined in section 82047 to include “an association, committee, and any other organization or group of persons acting in concert.”  Hence, CCA is a person subject to regulation 18704.1(a).  

Each governmental decision must be analyzed in terms of whether CCA and the personal finances of Mayor Caballero or her spouse will be directly or indirectly involved.  We will analyze the decision to approve the sale of the CCA’s property to a developer of the Hotel Project.  It is then up to Mayor Caballero to apply the same analysis to other governmental decisions she may make, participate in making or influence in her capacity as a city council member.
Under the facts you have provided, CCA will be a named party in or will be the subject of any city council proceeding in which the decision is made whether to approve the sale of CCA’s property to a developer of the Hotel Project.  Accordingly, CCA will be directly involved in the decision. (Regulation 18704.1(a)(2).)  
A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Regulation 18704.5)  Accordingly, if the city’s decision whether to approve the sale of the CCA property has any financial effect on Mayor Caballero’s or her spouse’s personal expenses, income, assets, or liabilities, he or she are deemed to be directly involved in the decision.  You state that the sale of the property is not anticipated to have any direct financial effect on Mr. Uranga’s salary or compensation.  This statement implies that there will be some financial effect on          Mr. Uranga’s salary or compensation.  If that is the case, Mr. Uranga’s personal finances will be directly involved in a decision regarding sale of the CCA property.
Steps Five & Six.  Will the financial effects of a decision on Mayor Caballero’s economic interest be material and reasonably foreseeable? 
After identifying the economic interests involved, and determining whether each 

interest is directly or indirectly involved in the decision at issue, it is necessary to identify

the materiality standard appropriate to each economic interest.  Regulation 18705.3 – 18705.5 sets forth the materiality standards to be applied in different situations.  

Under regulation 18705.3(a) any reasonably foreseeable financial effect on a person who is a source of income to a public official and who is directly involved in a decision before the official’s agency, is deemed material.  
Under regulation 18705.5 a reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.
Because we do not know what the financial effect of a decision regarding the sale of the property will have on the salary of Mayor Caballero’s spouse, we cannot make a determination as to whether the financial effect on his personal finances will be material.

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision (ibid.)  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  The ultimate question, then, is whether it is substantially likely that a city council decision will have any financial effect on CCA.  From the facts you have provided, it is substantially likely that any decision involving the sale of the CCA property will have a financial effect on CCA.

Step Seven.  May the Mayor participate in decisions because the financial effect on her interest is not distinguishable from its effect on the public generally?
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  The payment to her spouse would be $1,000 in order for Mayor Caballero’s community property share to reach the $500 threshold of section 87103(c).





