




September 20, 2006
Diana Needham
Vice-Chair

Cerritos Planning Commission

12927 Lucas Lane

Cerritos, California  90703

RE:  Your Request for Informal Assistance
         Our File No. I-06-152
Dear Ms. Needham:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request does not specify all the facts necessary for a complete analysis of the economic interests described, we can only provide you with informal assistance.
  Please note that the Fair Political Practices Commission does not act as a finder of fact when providing advice; this advice is based solely on the facts that you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


You are a planning commissioner considering a city-wide zoning amendment that would restrict how visible recreational vehicles may be from the street.  Can you make, participate in making, or attempt to use your official position to influence the described decision?
CONCLUSION


Based upon the facts you have provided, it appears that you may have a disqualifying conflict of interest, depending upon, e.g., the nature of the real estate brokerage you work for and the effect such an amendment would have on the value of your home and the residents of your city, generally.
FACTS


You are a planning commissioner for the City of Cerritos (the “City”) and Vice-Chair of the Cerritos Planning Commission (the “Planning Commission”).

Mr. Davis, a Cerritos resident, who lives in a different area of the City than you, has requested that the city council consider adopting a city-wide zoning amendment that would restrict the parking of recreational vehicles on private property so as to make them less visible (or not visible at all) when viewed from the street.  Mr. Davis is upset about a large recreational vehicle parked next to his house.  The city council has directed the matter to the Planning Commission to explore crafting the zoning amendment proposed by Mr. Davis.

You own a home, with an interest of at least $2,000.  Your home is across the street from a house where a recreational vehicle is stored and faces your home.


You will earn at least $500 from the brokerage you do work for as a real estate agent, doing business in and around the City, in the 12 months prior to the governmental decision at issue.
  You indicated on the telephone that you do not have an equity interest in the brokerage for which you work.  We do not know the identity of any person from which you will have received at least $500 through your representation of them in a real estate transaction in the 12 months prior to the decision at issue.  We do not have information regarding what, if any, persons in connection with your work as a real estate agent, have received a finder’s fee (or other referral fee) for referring a party to the transaction to the broker, or who will have made a referral pursuant to a contract with the broker.

There are approximately 200 recreational vehicles stored on residential lots within Cerritos.  There are approximately 15,000 homes in Cerritos.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
 

Steps 1 & 2:  As A Planning Commissioner, Are You A Public Official Making, Participating In Making, Or Influencing A Governmental Decision?

As a planning commissioner, you are a member or officer of a local government agency and are a public official under the Act.  (Section 82048; see reg. 18701(a) [defining “public official”].)
  As a planning commissioner you will be called upon to make, participate in making, and/or influence governmental decisions regarding the zoning amendment you have described.  (See regs. 18702 – 18702.4.)  Therefore, you will be making, participating in making, or otherwise using or attempting to use your official position to influence a governmental decision.  (See regs. 18702.1 – 18702.3.)

Step 3:  Do You Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following types of interests:

· An economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2; see section 82033 [defining “Interest in Real Property”]);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; reg. 18703.5.)
Based on the facts you have provided, we can identify three economic interests to analyze.


A.  Real Property.

Your Home.  Because you own your home, and your home is worth at least $2,000, your home constitutes an economic interest under the Act.  (Sections 82033 and 87103(b); reg. 18703.2.)


B.  Business Entities And Other Persons Who Are Source Of Income.
Your Income Received As A Real Estate Agent.  A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect on any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); reg. 18703.3.)  Because your job as a real estate agent, with clients in the City, will provide you with income (including promised income) of $500 or more within the 12 months prior to the governmental decision at issue, your job constitutes an economic interest under the Act.  (Section 87103(c); reg. 18703.3.)
Regulation 18703.3(c) contains disclosure and disqualification requirements for any public official who receives commission income for services rendered as a real estate agent.  “Commission income” means gross payments received by a public official as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  (Reg. 18703.3(c)(1).)  Commission income is received when it is paid or credited.  (Ibid.)

Note that, under this regulation, a number of parties in a real estate transaction are considered sources of income for a real estate agent.  (See reg. 18703.3(c)(2)(C).)  That regulation provides that the following persons and entities are all sources of income, in a specific sale or similar transaction, under the Act:



“(i) The broker and brokerage business entity under whose auspices the agent works;


“(ii) The person the agent represents in the transaction; and


“(iii) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”  (Ibid.)

You have an economic interest in the brokerage that you work under, as a source of income, assuming you have received income from the brokerage which aggregates to $500 or more within 12 months prior to the time the relevant decision will be made.  Other persons referenced in regulation 18703.3(c)(2)(C) may also be sources of income to you, of course, if you receive or are promised $500 or more by any of them for services described in this regulation.

As previously stated, we do not have information regarding what individual persons you will have received at least $500 from through your representation of them in real estate transactions in the 12 months prior to the decision.  In addition, we do not have information regarding what, if any, persons in connection with your work as a real estate agent, will have received a finder’s fee (or other referral fee) for referring a party to the transaction to the broker, or who will have made a referral pursuant to a contract with the broker that meets or exceeds the $500 / 12-month limit.  Therefore, with regard to your real estate agent commission income, we will continue to examine only the real estate brokerage you work for as an identifiable economic interest under the Act.


C.  Personal Finances.

You have an economic interest in your personal finances and those of your immediate family.  (Section 87103; reg. 18703.5; see section 82029 [defining “immediate family” as one’s spouse and dependent children].)  Because you provide us with no facts regarding the personal finances of your immediate family, we simply identify your personal finances as a category of economic interest relevant only to you.

Step 4:  Are The Economic Interests Directly Or Indirectly Involved In The Governmental Decision?

Once an official identifies an economic interest, he or she must determine whether the economic interest is directly or indirectly involved in the specific decision in question.  (Regs. 18700(b)(4), 18704(a).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700(b)(5).)  There are separate tests applied to real property, sources of income, and personal finances, to determine whether an economic interest is directly or indirectly involved in a specific governmental decision.  We first address the test applicable to real property.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.


  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; reg. 18329(c)(3), copy enclosed.)


� In a telephone conversation you indicated that you own a small urban planning company, but, because you do not make (and have not made) any money from that business while you are a planning commissioner, that you will not have earned $500 or more from this dormant business in the 12 months preceding the decision is made.





� If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  If you want to speak as a member of the public, you may speak only on behalf of your personal interests.  (Reg. 18702.4(b).)  You may not speak in a manner which, through words or actions, would lead a listener reasonably to believe that you are speaking on behalf of another person or entity, e.g., the Planning Commission.  (Ibid.; See Hensley Advice Letter, No. A-04-168.)  Since you are a member of the Planning Commission, these requirements are applicable to you if you determine that you have a conflict-of-interest in a governmental decision.





� Actions by a public official that could constitute “attempting to use his or her official position to influence” a governmental decision before that official’s agency include actions as innocuous as merely contacting or appearing before “any member, officer, employee or consultant of the agency” if the purpose of the contact is to influence the decision.  (See reg. 18702.3.)





� For purposes of section 87103, “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103, last paragraph.)


� We assume that Mr. Davis is not a source of income to you.





