




September 12, 2006
Lori Stone
Supervisor Jeff Stone, 3rd District

County of Riverside

29995 Evans Road, Suite 103

Sun City, California  92586

RE:  Your Request for Advice

         Our File No. A-06-153
Dear Ms. Stone:

This letter is in response to your request for advice regarding the mass mailing provisions of the Political Reform Act (the “Act”).

QUESTION


Under the mass mailing provisions of the Act, may you send out four items related to a 5K walk/run known as the “Race for Humanity,” which each contain a reference to “3rd District Supervisor Jeff Stone?”  
CONCLUSION


You may send out the four items you have provided for our review.  Providing that you send each item separately, the mailings will each contain only a single reference to Supervisor Stone and will not contain a photograph or signature.  Accordingly, the mailings fall within the exception for announcements to agency sponsored events, provided by regulation 18901(b)(9), and are not prohibited mass mailings.
  
FACTS


The previous advice letter issued to you, Stone Advice Letter, No. A-06-127, set forth the following background facts.  You are a Legislative Assistant on Women’s Issues to 3rd District Supervisor Jeff Stone.  You are currently organizing Supervisor Stone’s Race for Humanity, which is a sanctioned 5K walk/run in conjunction with a 1-mile family fitness walk planned for April 28, 2007.  In a telephone conversation on July 5, 2006, you indicated that the walk/run would be partially funded by the County of Riverside as the county’s board of supervisors has approved the use of community improvement designation funds to help fund the walk/run.  

You have previously provided a copy of a “Sponsorship Brochure” for review.  In the previous advice letter issued to you, Stone Advice Letter, supra, we concluded that the mass mailing provisions of the Act did not limit the delivery of the Sponsorship Brochure, as less than 200 substantially similar items would be delivered in a single calendar month. 


You have provided four additional items, which you have stated will each be mailed out separately, at least a month after the Sponsorship Brochure.  The four additional items you have provided for our review include the following:  
(1) Entry Form: 100,000 Entry Forms will be printed and distributed.  The Entry Forms will be distributed through the post office, as inserts in newspapers, and by hand delivery.  
(2) Team Tailgate Form: You foresee printing and distributing 199 or fewer Team Tailgate Forms.  
(3) Vendor/Kid’s Expo Booth Reservation Form: You foresee printing and distributing 199 or fewer Vendor/Kid’s Expo Booth Reservation Forms.  
(4) Volunteer Application: You estimate that at least 500 Volunteer Applications will be printed and distributed.  

All four forms will also be available on your website for the public to download.   
ANALYSIS

Section 89001 states that “no newsletter or other mass mailing shall be sent at public expense.”  Regulation 18901(a) states that “except as provided in subdivision (b), a mailing is prohibited by section 89001 if the following criteria are met:

 

“(1) Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box…  
 

(2) The item sent either:

 

(A) Features an elected officer affiliated with the agency which produces or sends the mailing, or

 

(B) Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.

 

(3)(A) Any of the costs of distribution is paid for with public moneys; or

 

(B) Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.
(4) More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b).” 
In order for an item to be a prohibited “mass mailing” as defined under the Act, all four, enumerated criteria listed above must be met.  (See Reg. 18901, subds.(a)(1) - (a)(4).)  If all four criteria under subdivision (a) apply, the mass mailing shall be prohibited, barring the application of any exceptions.  (See e.g., Reg. 18901, subds.(b)(1) - (b)(11) [listing the general exceptions to the Act’s mass mailing prohibition].) 

Delivery of a “Tangible” Item
Subdivision (a)(1), of regulation 18901, only restricts items that are mailed or delivered, by any means, to a person’s residence, place of employment or business, or post office box.  If items are set out for the public to pick up on their own, or are handed out in a public area, the restrictions of the regulation do not apply.  In addition, regulation 18901(a)(1), only restricts mass mailing items that are “tangible,” such as a “videotape, record, or button, or a written document.”  (See Johnston Advice Letter, No. A-05-028.)   
From the facts you have provided, some items may be “hand delivered.”  So long as the items are not “hand delivered to a person’s residence, place of employment or business, or post office box, the items delivered will not fall under the mass mailing provisions of the Act.  Additionally, you have indicated that the items will be posted online.  The Act itself does not limit the posting of the items on the Internet, as the mass mailing provisions apply only to tangible items.  (See Cook Advice Letter, No. I-02-123.)
However, you have indicated that a large number of items will be sent and it appears that most will be sent to a person’s residence, place of employment or business, or post office box.  Except for items hand delivered in a public venue and the posting of the items on the Internet, delivering the four items through the postal service or with newspaper inserts would constitute the delivery of a tangible item under the mass mailing provisions of the Act. 
Featuring or Referencing an Elected Officers 

Regulation 18901(a)(2), generally describes two categories of mass mailings that are regulated under the Act: (A) items that feature an elected officer affiliated with the agency producing or sending the mailing, and (B) items that do not necessarily feature, but include, a reference to an elected officer affiliated with the agency and are prepared or sent in cooperation with that elected officer.  A mass mailing that does not include any reference to an elected officer affiliated with the agency that produces or distributes the mailing is not subject to the restrictions of the regulation. 

It is clear that the four items you have provided feature an elected officer.  Under regulation 18901(c)(2), a mass mailing “[f]eatures an elected officer” if it includes the elected officer’s photograph or signature, or singles out the elected officer by the manner of display of his or her name or office in the layout of the document, such as by headlines, captions, type size, typeface, or type color.  All four items you have provided single out an elected officer by prominently displaying “3rd District Supervisor Jeff Stone” within the Race for Humanity logo.    

Public Money

Pursuant to subdivision (a)(3), the “public money” criterion of the regulation is met if: “(A) Any of the costs of distribution are paid for with public moneys; or [¶] (B) Costs of design, production, and printing exceeding $ 50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.”

In a telephone conversation on July 5, 2006, you indicated that designated county funds would be used to pay at least some of the designing, producing, printing, and distribution costs of the four items you have provided for our review.  Since public funds will be used to distribute the items, the “public money” criterion of regulation 18901(a)(3) is met.  
Over 200 Mailings Distributed

Regulation 18901 applies only to a “mass mailing” as defined in the Act. “Mass mailing” means over 200 substantially similar pieces of mail.  (Section 82041.5; regulation 18901(a)(4).)  Regulation 18901(a)(4) clarifies that if fewer than 201 of the same or substantially similar items are sent in a calendar month, the regulation would not restrict the mailing.  Separate mailings may be counted together if the items sent are substantially similar.  Items are “substantially similar” if any of the following applies:

“1. The items are identical, except for changes necessary to identify the recipient and his or her address.

2. The items are intended to honor, commend, congratulate, or recognize an individual or group, or individuals or groups, for the same event or occasion; are intended to celebrate or recognize the same holiday; or are intended to congratulate an individual or group, or individuals or groups, on the same type of event, such as birthdays or anniversaries.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� We limit our analysis to the four items you have provided, any additional references to Supervisor Stone contained within materials mailed with these four items, such as envelopes, cover letters, or any other inserts, must also be analyzed.  Should you wish to include any other references to Supervisor Stone, other than those references contained in the four items you have already provided, and need additional assistance to determine if the references are permitted under the mass mailing provisions of the Act, it is advisable that you seek further assistance providing all relevant facts.  


� Please note that there are other bodies of law, separate and apart from the Act’s mass mailing provisions, that may apply to your situation including, but not limited to section 8314 and Penal Code section 424, which proscribe the use of public moneys for campaign-related activities by state and local governmental entities.  (See also Stanson v. Mott (1976) 17 Cal.3d 206.)





