




September 22, 2006
Eric Poulsen
P.O. Box 2491
Olympic Valley, California  96146

RE:  Your Request for Advice

         Our File No. A-06-158
Dear Mr. Poulsen:  

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Do the Act’s conflict-of-interest provisions prohibit you from participating in a governmental decision involving The Resort at Squaw Valley, which leases property from a company owned by a trust in which you have an beneficial ownership interest?
CONCLUSION


Yes.  By virtue of your ownership interest in the trust and the trust investments, you have an economic interest in The Resort at Squaw Valley as a source of income to you and are prohibited under the Act from participating in any governmental decision involving that economic interest.
FACTS


You are an elected director of the Squaw Valley Public Service District.  The Squaw Valley Public Service District (the “District”) is a County Water District.

You are the trustee and a beneficiary of the Poulsen Long Term Trust (the “Trust”).  The Trust has an ownership interest in the Poulsen Land Company (“PLC”) as a limited partner.  The Trust owns the majority share in PLC.  The general partner is a separate entity called Squaw Valley Associates, Inc.

PLC owns property on which there is a long-term lease with The Resort at Squaw Creek (the “Resort”).  This property is used by the Resort for a portion of its golf course.  The Resort pays a lease fee to PLC for the property.

The Resort is currently in negotiation to obtain a “will serve” permit from the District to receive water, sewer, and fire permits for their Phase 2.  As a director, you have chosen not to participate in decisionmaking on this issue due to any possibilities of a conflict of interest.  However, the District believes that it would be beneficial to have the participation of the whole district board in reviewing, discussing, considering, and rendering a decision in this matter.

In a subsequent telephone conversation on August 28, 2006, you stated that the Trust owns 98 percent of PLC with the general partner, Squaw Valley Associates, Inc., owning the remaining two-percent interest.  You own a one-eight beneficial interest in 94 percent of the Trust, equaling an 11.75 percent interest in the Trust.  The Resort pays a yearly fee of $80,000 on the property it leases from PLC.  You have also indicated that you are a beneficiary of the Trust and you receive income from the Trust.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are You A Public Official Making, Participating in making, or Influencing a Governmental Decision?

As an elected director of the Squaw Valley Public Service District, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  As a member of the District board, you will be called upon to consider whether the District should approve or disapprove an application from the Resort to receive water, sewer, and fire permits.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step 3:  Do You Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (section 87103; regulation 18703.5). 

Additionally, regulation 18234 (copy enclosed) provides:


“a) An official has an economic interest in the pro rata share of the interests in real property, sources of income and investments of a trust in which the official has a direct, indirect or beneficial interest of 10 percent or greater. 

(b) For purposes of this section, the interests of the official include those of the official, spouse and dependent children regarding interests in real property and investments and those of the official and spouse regarding sources of income. 

(c) For purposes of determining whether an official has an economic interest in interests in real property, sources of income, and investments of a trust, the official has a direct, indirect or beneficial interest in a trust if the official is: 

(1) {…}

(2) A beneficiary and: 

(A) Presently receives income; or 

(B) Has an irrevocable future right to receive income or principal. For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable, unless one of the following applies: 

(i) Powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the official and such powers are not limited by an ascertainable standard relating to the health, education, support or maintenance of the beneficiaries; or 

(ii) Under the terms of the trust, someone other than the official can designate the persons who shall possess or enjoy the trust property or income. 

(d) For the purposes of this section, an official does not have a direct, indirect, or beneficial interest in a trust solely because the official is a trustee or co-trustee. However, income received for the performance of trustee services is income as defined in Government Code Section 82030. 

Economic Interests Identified:  Applying the above rules, you have the following economic interests:

First:  You have an economic interest in the Trust as a business entity because you are a trustee of the Trust, (regulation 18703.1(b)) and because you own an interest in the Trust worth $2,000 or more. (Section 87103(a) and regulation 18703.1(a).)
Second:  You indicate that you have a beneficial ownership interest in the Trust equal to approximately 11.75 percent.  PLC is one of the investments of the Trust, as the Trust owns a 98-percent interest in PLC.  Because you meet the requirements under regulation 18234(c)(2) as a beneficiary and in that you receive income and have an irrevocable right to future income, you have a economic interest in the pro rata share of the investments of the Trust, including PLC.  (Section 82034 and regulation 18234(a).) Accordingly, because your pro rata share of the investment in PLC is worth $2,000 or more (regulation 18703.1(a)), you have an economic interest in PLC, as an investment of the Trust.

 Third:  PLC receives income from the Resort in the form of lease payments on the property owned by PLC.  The amount the Resort pays to PLC for the leased property is equal to $80,000 per year.  Section 82030 further provides that income of an individual includes “a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly, or beneficially, a 10-percent interest or greater.  Because you have 11.75 percent interest in the Trust, and the Trust owns 98-percent of PLC, and PLC receives $80,000 per year in income on its lease property from the Resort, the Resort is a source of income to you in an amount equal to or greater than $500 over the 12-month period prior to the decision.  Therefore, you have an economic interest in the Resort as a source of income to you. (Regulation 18234.)
You have not provided any facts relating to any other economic interests you may have.  Accordingly, our conflict of interest analysis is limited solely to the above identified economic interests.  
Step 4:  Are Your Economic Interests Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)

Regulation 18704.1(a) states:

“a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent: 

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


Regulation 18704.1(b) then provides:
“(b) If a business entity, source of income, or source of a gift is directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(b), section 18705.3(a), or section 18705.4(a), respectively.  If a business entity, source of income, or source of a gift is not directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(c), section 18705.3(b), or section 18705.4(b), respectively.”

You have an economic interest in the Resort as a source of income to you as explained above, and that economic interest is directly involved in the decision as an applicant or named party and the subject of the proceeding under regulation 18704.1(a)(1) and (2).
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





