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September 29, 2006
C. Scott Tocher
Interim Counsel

California Institute for 

  Regenerative Medicine

210 King Street

San Francisco, California  94107-1702

RE:  Your Request for Advice

         Our File No. A-06-165
Dear Mr. Tocher:

This letter is in response to your request for advice on behalf of the California Institute for Regenerative Medicine regarding the statement of economic interests provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

Will designated employees working for the California Institute of Regenerative Medicine be required to file initial statements of economic interests after the agency’s conflict of interest code is effective?
CONCLUSION

Yes, within 30 days of the effective date of the agency’s conflict of interest code designated employees must file initial statements.  Because the agency’s designated employees will not come under the coverage of the agency’s newly effective conflict of interest code until the last quarter of 2006, they will not have to file their first annual statements until 2008.
FACTS

The California Institute for Regenerative Medicine (the “Institute”) was established in early 2005 with the passage of Proposition 71, the California Stem Cell Research and Cures Initiative.  The statewide ballot measure, which provided $3 billion in funding for stem cell research at California universities and research institutions, was approved by California voters on November 2, 2004, and called for the establishment of a new state agency to make grants and provide loans for stem cell research, research facilities, and other research opportunities.

The Independent Citizens Oversight Committee (“ICOC”) is the 29-member governing board for the Institute.  The ICOC members are public officials, appointed on the basis of their experience earned in California’s public universities, non-profit academic and research institutions, patient advocacy groups, and the biotechnology industry.


Pursuant to the Act, the new agency began the adoption of a conflict of interest code that would govern Institute employees and members of the ICOC.  After several months preparing a draft of the Institute’s conflict of interest code (the “Draft Code”), the Draft Code was noticed with the Office of Administrative Law (“OAL”) and the file submitted to the Fair Political Practices Commission (the “Commission”) on July 21, 2005.  On September 14, 2005, the Commission replied by letter with suggested revisions, which were made and adopted by the ICOC formally on November 2, 2005, and transmitted to the Commission for final approval.  Final approval by the Commission occurred May 18, 2006, via a letter from its executive director.  The Draft Code was then submitted to OAL to await official approval for publication.

Subsequent to your initial correspondence, we received communication from you indicating that OAL filed the Draft Code with the Secretary of State (“SOS”) on September 11, 2006.


Despite not having a formal conflict of interest code in place, but because of the agency’s commitment to ensuring the highest ethical standards of its employees, you state that Institute employees have voluntarily complied with the provisions of the Act and have been filing their statements of economic interests (“SEI’s” or “Form 700’s”) pursuant to the Act.
You indicate that it is the Institute’s policy that all new employees file a Form 700 within 30 days of starting work.  In 2005, all employees filed SEI’s disclosing the pertinent information as required in the Draft Code that was eventually approved by the Commission.  Moreover, pending the Commission’s review of the Draft Code after it was finalized in November 2005, the Institute’s employees filed annual SEI’s, just as designated employees are required to do in other agencies (pursuant to regulation 18732) on or before April 1, 2006, disclosing interests through December 31, 2005.
ANALYSIS
A.  General Laws Under The Act Regarding Conflict Of Interest Codes And Filing Obligations.
One of the purposes of the Act is to ensure that public officials disclose their economic interests.  (Section 81002(c).)  Public officials who make or participate in the making of governmental decisions are required to file statements whereby they disclose information regarding their economic interests.  (See sections 87200 et seq. and 87300 et seq.)
The first category of filers, governed by sections 87200 et seq., includes most high-ranking elected officeholders.  These 87200 filers (sometimes referred to as “statutory filers”) include, for example, elected state officers, judges, members of certain state commissions, heads of local governments, those who manage public investments, and candidates for any of the elected offices in this category.  These officials are subject to the most expansive disclosure requirements possible under the Act due to the nature of their duties. 

The second category of filers, governed by sections 87300 et seq., covers all other positions in an agency “which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest. . . .”  (Section 87302(a).)  People holding these positions are informally referred to as “designated employees” and their positions are listed in conflict of interest codes, which most governmental agencies are required to adopt and promulgate.  (Section 87300; see section 82019 [defining “designated employee”].)  Unlike most high-ranking officials, many designated employees are required to make only limited disclosures of their economic interests, depending upon the duties associated with their positions.  These positions, and their respective disclosure requirements, are listed in each agency’s conflict of interest code.

Members of many boards and commissions typically fall under “designated employee” category of filers and therefore file pursuant to sections 87300 et seq.  Such members, when taking a seat on the board of a newly created agency, must file like section 87200 filers (i.e., full disclosure without exception) until the new agency creates and adopts an approved conflict-of-interest code.  (Section 87302.6.)  Once a code is adopted for a newly created agency, such members then file SEI’s according to the new code, pursuant to section 87302.  Public officials of new agencies that are not members of the new agency’s board or commission are simply obligated to file SEI’s once their agency has adopted an approved conflict-of-interest code (which usually happens several months after a new agency is created), if their position is designated under the code.
Generally, new agencies have six months to adopt a code.  (Section 87303.)  On the other hand, agencies that experience changed circumstances must amend their codes within 90 days.  (Section 87306.)  After filing an initial statement, once the new agency’s conflict of interest code is effective, designated employees are required to file an annual statement each year thereafter, usually in March or April.  (Section 87302(b).)
B.  Filing Obligations Of Public Officials At The Institute.
Initially, we note that section 87200 does not appear to name anyone working for the Institute as being covered by that section, and you do not indicate that anyone working for the Institute is a section 87200 filer.  Therefore, the following analysis flows from the assumption that all persons working for the Institute who are required to file SEIs are “designated employees” or 87300 filers.  (See section 87302(b).)

Section 87302(b) states, in pertinent part, that “An initial statement shall be filed by each designated employee within 30 days after the effective date of the Conflict of Interest Code, disclosing investments, business positions, and interests in real property held on the effective date of the Conflict of Interest Code and income received during the 12 months before the effective date of the Conflict of Interest Code.”


Regulation 18750, which generally lays out the rules governing the procedures for the promulgation and adoption of conflict of interest codes for state agencies, states in pertinent part that “[a] conflict of interest code or amendment to a code shall become effective on the thirtieth day after the date of filing with the Secretary of State.” (Reg. 18750(l).)


Although the Commission recognizes the Institute’s efforts to be “voluntarily” transparent about its employees’ economic interests, the language of the Act clearly requires that an “initial statement shall be filed by each designated employee within 30 days after the effective date of the Conflict of Interest Code . . . .”  (Section 87302(b) [italics added].)  

Because the Institute’s conflict of interest code was submitted to the Secretary of State on September 11, 2006, it will be effective on October 11, 2006.  (See reg. 18750(l).)  Therefore, each of the Institute’s designated employees will have to file an “initial statement” on or before November 10, 2006.  (See section 87302(b).)
C.  Relief From The Filing Obligations Placed On Certain New Agencies.

Because the Act requires designated employees to file initial statements soon after the effective date of a conflict of interest code and annual statements every year thereafter, designated employees at some new agencies might be required to file two SEI’s within as little as two months time – even if they do not leave the agency and their disclosure obligations have not changed.  To provide relief to such designated employees, the Commission promulgated regulation 18732.

Regulation 18732(a) states:  “When a person assumes office or comes under the coverage of a newly effective conflict of interest code between October 1 and December 31 and files an initial Statement of Economic Interests pursuant to the conflict of interest code, that person need not file an annual Statement of Economic Interests until one year following the date specified in the code if the filing deadline for the annual statement is April 1 or earlier.”


The Institute’s designated employees are required to file their first, official “initial statement” under the new conflict of interest code sometime between October 11 and November 11, 2006.  However, because they will not come under the coverage of the Institute’s newly effective conflict of interest code until the last quarter of 2006, they will not be required to file an annual statement in 2007, and the first annual statement required to be filed by them will be in 2008.
If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Andreas C. Rockas



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





