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August 30, 2006
Jay Schenirer
Capitol Impact, LLC

1130 K Street, Suite 200

Sacramento, California  95814

RE:  Your Request for Advice

         Our File No. A-06-168
Dear Mr. Schenirer:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”) relating to receipt of gifts.
  While generally, the burden of complying with the gift limits of the Act is placed on the public official, the donor also has duties under the Act and is subject to liability under section 89521 for the making of a gift in violation of the gift limits.  Thus, we advise concerning your duties and those of your client, the San Francisco Foundations Community Initiative Fund (CIF), in connection with public officials designated by the CIF to receive the gifts.
QUESTION


May CIF pay the actual transportation and related lodging and subsistence costs associated with a proposed Legislative Education Project on behalf of legislative staff, consistent with the Act’s gift limits?
CONCLUSION


It appears, under your facts, that the payments would be exempt from the gift limits of the Act under section 89506.
FACTS

The Bill and Melinda Gates, William and Flora Hewlett, and James Irvine Foundations have each made grants to the San Francisco Foundations Community Initiative Fund, a 501(c)(3) nonprofit for the purpose of supporting the Legislative Education Project.  You state for over two years, the grants total approximately $220,000.  The CIF has in turn contracted with Capitol Impact, LLC to facilitate the project.  This project was not conceived or implemented at the request of the Legislature or any government official.  Funds are designated for consultant expenses, meeting facilities, food, lodging, speaker expenses and honorariums, and overhead.
The two-year project is designed to provide education to 20-25 legislative staff and two representatives of the administration on education issues.  The participating legislative staff includes representatives of both parties and both houses.  There is an advisory committee consisting of four staff members who have chosen the theme for the first year, closing the achievement gap and turning around low-performing schools.  Each year, the format will include five one-half day sessions and one 3-day site visit to a school district.

This year the site-visit will be to Garden Grove Unified School District in Orange County, the Broad Prize winner.
  The Broad Foundation has also agreed to provide $8,000 in funding to support travel expenses.  The cost of each of the one-half day events is minimal $15 lunch, which are in the Sacramento offices.  While in Garden Grove, you will be meeting with representatives of the Garden Grove Unified School District, and you do not anticipate any fees or travel reimbursement costs for the speakers.
For the site visit, costs include travel to Orange County, ground transportation in Garden Grove, food and lodging for the three days (two nights).  You estimate the cost per person at approximately $500-600.  The visit is the most important aspect of the entire program.

ANALYSIS


The Act prohibits certain public officials from accepting gifts from any single source in any calendar year with a total value of more than $360.  (Section 89503; reg. 18940.2.)  The Act also states that any person who makes a gift in violation of the gift limit is liable in a civil action for an amount of up to three times the amount of the unlawful gift.  (Section 89521.)  A gift is defined as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.”  (Section 82028(a).)  The Governor and designated employees in the Governor’s office are subject to the gift limits of the Act.  (Section 89503(a) and (c).)

However, where a gift is a gift of travel, section 89506 controls whether the gift is subject to the gift limit.  (Section 89506(b).)  Section 89506 provides:
“(a)  Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply:
“(1)  ....

“(2)  The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue Code.”

It appears that the Legislative Education Project described in your letter is reasonably related to an issue of state, national, or international public policy pursuant to the exception in section 89506.  Moreover, you stated that the CIF is a charitable organization formed pursuant to Internal Revenue Code Section 501(c)(3).  Consequently, the gift will be exempt from the limits of the Act.


Please note that under some circumstances we have advised that it is appropriate to pierce through an organization which appears to be the source of a gift, to the actual donors of funds.  “A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.”  (Reg. 18945(a).)  If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to a clearly identified official, the person is the source of the gift to the official.  (Reg. 18945(a)(1).)  Thus, if the foundations were to direct and control their payments to benefit clearly identified officials, we could pierce through CIF and find that each foundation is the source of the gifts to the officials (pro rata based on the donations to each clearly identified official).  This does not appear to be the case under your facts.

 
Gifts to an Agency:  For your information, we also note that regulation 18944.2 provides that a payment that is a gift will be deemed a gift to a public agency, and not a gift to a public official, if all of the following requirements are met:
“(1)  The agency receives and controls the payment.
“(2)  The payment is used for official agency business.
“(3)  The agency, in its sole discretion, determines the specific official or officials who shall use the payment. However, the donor may identify a specific purpose for the agency’s use of the payment, so long as the donor does not designate the specific official or officials who may use the payment.
“(4)  The agency memorializes the payment in a written public record which embodies the requirements of subdivisions (a)(1) to (a)(3) of this regulation set forth above and which:
“(A)  Identifies the donor and the official, officials, or class of officials receiving or using the payment;
“(B)  Describes the official agency use and the nature and amount of the payment; and
“(C)  Is filed with the agency official who maintains the records of the agency’s statements of economic interests where the agency has a specific office for the maintenance of such statements, or where no specific office exists for the maintenance of such statements, at a designated office of the agency, and the filing is done within 30 days of the receipt of the payment by the agency.”

With regard to subdivision (a)(3), a donor may not designate the specific official or officials who may receive or use a payment.  (Rood Advice Letter, No. A-02-261.)  In the past, we have advised that even if a payment was not earmarked by invitation for use by a specific official or officials, other facts may indicate that the payment was so earmarked; the totality of the surrounding circumstances are considered and not the invitations alone.  (Kaye Advice Letter, No. A-93-490.)  


We do not have sufficient facts to apply this exception, and since it appears that specific officials may receive the payments, this exception may not apply.  However, we leave this factual determination to you and your client.

If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace
Assistant General Counsel

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� The Broad Prize for Urban Education is an annual $1 million award created to honor urban school districts making the greatest overall improvement in student achievement while at the same time reducing achievement gaps across income and ethnic groups.  The Foundation’s partner in this effort is the National Center for Educational Accountability (NCEA).


� However, such payments would be subject to the reporting and disqualification provisions of the Act.  (Sections 87207 and 87103.)





