




September 28, 2006
A. Patrick Muñoz

City Attorney

City of Dana Point

Rutan & Tucker LLP

Post Office Box 1950
Costa Mesa, California  92628-1950
RE:  Your Request for Advice

         Our File No. A-06-174
Dear Mr. Muñoz:

This letter is in response to your request for advice on behalf of Councilmember James V. Lacy regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTION


May Councilmember Lacy make, participate in making, or influence governmental decisions pertaining to the Headlands project, specifically decisions relating to the creation and funding of a Community Facilities District (“CFD”), despite the developer’s threat to “vigorously oppose” the council member if he does not support the project, and the potential financial impact on the council member’s personal finances should he have to spend personal funds in his upcoming reelection, to counter the developer’s opposition?
CONCLUSION


Under the Act’s conflict-of-interest provisions, Councilmember Lacy may make, participate in making, and influence governmental decisions pertaining to the Headlands property if no additional facts establish a reasonably foreseeable material financial effect on his personal finances. 

FACTS


The Dana Point City Council will be considering the issuance of bonds to fund public improvements at the Headlands property.  Specifically, the city council will be considering decisions relating to the creation and funding of a Community Facilities District.  Reportedly Mr. Sanford Edward, the managing member of Headlands Reserve, LLC, which owns the Headlands property, has stated to Councilmember Lacy words to the effect that if Councilmember Lacy did not support his project he would vigorously oppose Councilmember Lacy in the upcoming November election.  Mr. Edward is also reported as saying that Councilmember Lacy would need to spend $100,000 in the election to overcome Mr. Edward’s opposition.  Depending on Councilmember Lacy’s ability to raise funds from third parties, the council member may have to use personal funds in his bid for reelection to counter Mr. Edward’s opposition.
   
ANALYSIS

To begin, we note that the Commission may only offer advice within the confines of the Act.  You have asked specifically about the common-law conflict-of-interest doctrine.  As we cannot offer advice outside the confines of the Act, we refer you instead to the Office of the Attorney General who can provide you with information regarding other bodies of law including the common-law conflict-of-interest doctrine, which may be applicable to your question.  

Under the Act’s conflict-of-interest provisions, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Councilmember Lacy a “public official”?
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  Councilmember Lacy is a public official under the Act.

Step Two: Would Councilmember Lacy be making, participating in, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)
Councilmember Lacy would be making, participating in, or influencing a governmental decision when considering council decisions relating to the development of the Headlands property and decisions related to the creation and funding of a CFD.  
Step Three: What are the “economic interests” of Councilmember Lacy?
There are six kinds of economic interests recognized under the Act.  The only economic interest pertinent to your account of the facts is Councilmember Lacy’s economic interest in his personal finances.  


Personal Financial Effects -- A public official has an economic interest in his or her personal finances.  In particular, a governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; regulation 18703.5.)  

Step Four: Is Councilmember Lacy’s economic interest in his personal finances directly or indirectly involved in the decision?

If facts suggest any financial effect on Councilmember Lacy’s personal finances, his economic interest in his personal finances is deemed to be directly involved in the governmental decision.  (Regulation 18704.5.) 

Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Councilmember Lacy’s economic interest?  
Materiality

A financial effect on an official’s personal finances is considered material if, “it is at least $250 in any 12‑month period.”  (Regulation 18705.5(a).)

Foreseeability
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Under the facts provided, you indicate that Mr. Edward’s has asserted that he would “rigorously oppose” Councilmember Lacy’s bid for reelection should Councilmember Lacy not support the Headlands project.  Should Mr. Edward’s oppose Councilmember Lacy, the council member may have to use personal funds in his bid for reelection to counter Mr. Edward’s opposition, depending on the council member’s ability to raise funds from third parties. 


Even if it were certain that Mr. Edward would spend some large sum of money to oppose Councilmember Lacy, and Councilmember Lacy decided to expend personal funds to counter this opposition, the financial effect on the council member’s personal finances would be contingent upon the council member’s assessment of the necessity to spend additional funds, the council member’s ability to raise additional contributions, and the electorates’ response to Mr. Edward’s opposition.  (See regulation 18706(b)(5), “[t]he extent to which the occurrence of the material financial effect is contingent upon intervening events” should be considered when determining whether a material financial effect is reasonably foreseeable.)  Considering these three significant contingencies, and based solely on the facts provided, the financial effect on Councilmember Lacy’s personal finances does not appear to be reasonably foreseeable.
  
Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; regulation 18707(a).)  

Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision under the “legally required participation” exception despite the fact that the official may have a disqualifying conflict of interest.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  (Section 87101; regulation 18708.) 
You have not presented any facts indicating that the “public generally” or the “legally required participation” exceptions are applicable to Councilmember Lacy’s circumstances, so we will not address them further.  


If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Brian G. Lau



Counsel, Legal Division

� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  You have not provided sufficient information to identify all of Councilmember Lacy’s economic interests.  Our advice herein is limited to the facts provided.  The Commission does not act as a finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   


	�  Section 87105 provides that when a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





	�  Moreover, the Commission has previously determined that offensive use of the Act falls outside the spirit, if not the letter, of the Act.  (Commission Minutes of Meeting, August 11, 2000; see also Memorandum to the Commission, “Pre-Notice Discussion: Conflict of Interest Regulations (‘Phase 2’): ‘Offensive Use’ of the Conflict of Interest Rules,” dated July 28, 2000.)   Basing the disqualification of an elected official on an express threat to oppose the official in an upcoming election would permit well financed parties to use their financial clout to manipulate the disqualification of a public official; this offensive use should not serve as the basis for an elected official’s disqualification.   





