




October 30, 2006
Debra L. Cauble
District Counsel

Santa Clara Valley Water District

5750 Almaden Express Way

San Jose, California 95118-3686

RE:  Your Request for Informal Assistance
         Our File No. I-06-179
Dear Ms. Cauble:

This letter is in response to your request for advice on behalf of Santa Clara Valley Water District Director Richard P. Santos regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because we do not have sufficient information to offer you formal written advice, we provide you with informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c), copy enclosed.)
QUESTION


May Director Santos make, participate in making, or otherwise use his official position to influence governmental decisions regarding the Alviso Slough Restoration Project? 

CONCLUSION

Director Santos has an economic interest in a business entity, sources of income, and real property that is located within 500 feet of the restoration project.  So long as the financial effect of governmental decisions relating to the project on his economic interests is not material, he may participate in the decisions.  
FACTS


The Santa Clara Valley Water District (the “Water District”) is an independent special district that provides comprehensive water supply management and protection from flooding within its boundaries, which include the entire County of Santa Clara.  The population of Santa Clara County is approximately 1.7 million persons.  The Water District is governed by a seven-member board of directors (the “Board”).  Five members are elected from geographical districts, and two are at-large members appointed by the board of supervisors.  Richard P. Santos is an elected member of the Board, representing district 3.  His district includes the cities of Milpitas and Sunnyvale, and the Alviso, Berryessa, and Evergreen areas of the City of San Jose.  

Alviso, located on the east bank of the Alviso Slough, which is the last reach of the Guadalupe River before it enters San Francisco Bay, has historically experienced significant land subsidence due to groundwater pumping.  This has led to major damage from floods and construction of higher levees for protection.  As the flood control agency for Santa Clara County, the Water District is involved in various projects intended to protect Alviso from flooding and to achieve other goals authorized by its enabling legislation.  Alviso’s population is approximately 2,128 with just over 500 households.  

In January 2004, the Board received a staff report regarding flood hazard mitigation for Alviso.  It included potential short and long-term measures.  After considering the report, the Board directed staff to prepare a project, the Alviso Slough Restoration Project (the “Project”), that would include removal of seven acres of vegetation and root mass on both banks of the Alviso Slough in an effort to restore it to its pre-1983 condition.  The purpose of the Project is to provide flood protection and economic revitalization of Alviso through improved navigability of the Slough.  The Project contemplates removal of vegetation to a depth of four feet between the Gold Street Bridge and the County Marina (the “Project Area”).
The Water District is working with members of the community to identify community interest in the Project through a series of meetings.  The Project documents state the Project’s objectives of maintaining one-percent flood protection, restoring the Slough’s open water channel width to pre-1983 conditions, restoring historic public access and aesthetics, and improving navigation so the community can expand on boating and other recreational opportunities.  Decisions regarding the Project that will come before the Board include approval of an environmental impact report, budget decisions, and approval of the Project itself. 

In October 2005, Director Santos became a limited partner in a family limited partnership, the Santos Alviso Partnership LP (the “Partnership”).  The assets held by the Partnership include real property in the Alviso area, including two properties located within 500 feet of the Project Area.  In our telephone conversation of September 21, 2006, you advised that one property consists of a mobile home park, and the other is occupied by a six-unit apartment building.  Director Santos owns a greater than 10% share of the partnership, and the value of his interest exceeds $2,000.  
ANALYSIS


The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Is Director Santos a Public Official?

Section 82048 defines a public official as “every member, officer, employee or 

Consultant of a state or local government agency.”  As a member of the Board of Directors of the Santa Clara Valley Water District, a local government agency, Director Santos is a public official.


Step 2.  Will Director Santos be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting

within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)


Director Santos will make governmental decisions when, as a member of the Board, he is called upon to vote on the EIR, approval of the Project, and any other matters relating to the Project.  (Regulation 18702.1.)  He would be participating in making governmental decisions if he makes recommendations to other Board members, and he would be attempting to use his official position to influence a governmental decision if he expresses his views to other Board members, staff, or consultants of the District.  (Regulation 18702.2 and regulation 18702.3.)
Step 3.  What are Director Santos’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in section 87103 and regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)) or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)
· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)
Business Entities
Director Santos has an economic interest in the Partnership because he has a $2,000 or more investment in the Partnership (section 87103(a); regulation 18703.1(a)), and because he is a partner. (Section 87103(d); regulation 18703.1(b).)  Presumably, the business is also a source of income of $500 or more.  
Real Property
Under section 82033, an “interest in real property” is defined to include “a pro rata share of interests in real property of any business entity or trust in which the individual … owns, directly, or indirectly or beneficially, a 10-percent interest or greater.  Because Director Santos has a greater than 10-percent interest in the Partnership, he has an economic interest in his pro rata share of real property owned by the Partnership, including the real property that is located within 500 feet of the Project.  Assuming this pro rata interest is worth $2,000 or more, the real property would be an economic interest.
Sources of Income

In addition to the Partnership as a source of income to Director Santos, each source of income to the Partnership, including each renter of Partnership property, is a source of income to the director if the director’s pro rata share of the income equals or exceeds $500 within the12-month period leading to a relevant governmental decision.  
Personal Finances 

A public official always has an economic interest in his or her personal finances and those of his or her immediate family.  (Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in the personal expense, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Ibid.)  
� Government Code sections 81000 - 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





