




November 9, 2015
Omar Sandoval

Assistant City Attorney

City of Garden Grove

Law Offices of Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000

Orange, CA  92868-4760

RE:  Your Request for Informal Assistance
         Our File No. I-06-204
Dear Mr. Sandoval:

This letter is in response to your request for advice on behalf of Councilmember Janet Nguyen regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request seeks general guidance beyond a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION


Do the Act’s conflict-of-interest provisions prohibit Councilmember Nguyen from making, participating in making, or influencing decisions by the city council pertaining to various projects within the Main Street Historic District (the “District”) and other matters affecting the District, considering her campaign committee’s lease of property located in or within 500 feet of the District?  
CONCLUSION

The lease of office space by Councilmember Nguyen’s campaign committee is not considered a real property interest of Councilmember Nguyen.  Accordingly, Councilmember Nguyen may make, participate in making, or influence decisions by the city council pertaining to various projects within the District and other matters affecting the District so long as no additional facts indicate a reasonably foreseeable effect on her personal finances.
FACTS

Within the next few weeks, the city council will be presented with decisions pertaining to various projects within the District and other matters affecting the District.  Additionally, Councilmember Nguyen’s controlled campaign committee is currently subleasing office space within the District.  Upon the expiration of the sublessor’s lease, it is anticipated that the campaign committee will continue to lease the space under a lease agreement directly with the sublessor’s current lessor.  In a telephone conversation on November 28, 2006, you clarified that the current lease agreement was for a one-year term and that Councilmember Nguyen anticipates that her campaign committee will sign an additional one-year lease, as the lessee, upon the expiration of the current lease.  
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

Step One:  Is Councilmember Nguyen a “public official?”

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..” (Section 82048.)  As a member of the Garden Grove City Council, Councilmember Nguyen is a public official within the meaning of the Act.

Step Two:  Is Councilmember Nguyen making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Councilmember Nguyen would be making, participating in, or influencing a governmental decision when considering city council decisions pertaining to development projects within the District and other matters affecting the District.   

Step Three:  What are Councilmember Nguyen’s “economic interests?”

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5). 


Councilmember Nguyen has asked whether her campaign committee’s interest in its lease could be considered to be her economic interest.  As you have pointed out, the Doyle Advice Letter, No. A-97-071, suggests that an official and the official’s controlled committee should be treated as a single person providing that “a candidate has significant discretion in connection with the making of expenditures by his or her controlled committee” and that “we will treat a candidate and his or her controlled committee as one person for purposes of the conflict-of-interest provisions of the Act.”

If a candidate and his or her controlled committee are treated as one person as suggested in the Doyle Advice Letter, one could infer that a controlled committee’s interest in real property would also be considered the candidate’s interest.  However, the Doyle Advice Letter was determining whether an official who had received income from another candidate’s controlled committee should consider the controlling candidate as a source of income in addition to the controlled committee, a situation readily distinguishable from Councilmember Nguyen circumstances.  

Guiding the determination of whether the property interest of a candidate’s controlled committee should also be considered an economic interest of the candidate is section 87103, which provides the following in pertinent part:

“A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

[¶]

“(b) Any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.

[¶]

“For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”

Furthermore, section 82033 provides: 

“‘Interest in real property’ includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more. Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”

From all indications, the lease of the office space has a value of $2,000 or more.  The relevant question is whether Councilmember Nguyen has a direct or indirect interest in the lease as a result of her controlled committee’s interest.  

Support for a conclusion that the interest of an official’s campaign committee should not be attributed to the official can be found in the White Advice Letter, No. A-00-070, which concludes that “ordinarily, a candidate does not have an economic interest in his or her campaign committee.”  While not expressly addressing a campaign committee’s interest in leased property, the White Advice Letter permits a city council member to participate in a decision regarding a damages claim filed by his campaign committee against the city by finding that the committee was not a business entity, that payments received by the councilmember from the committee were not income or gifts, and that any recovery would be had by the committee with no effect on the councilmember’s personal finances. 

In terms of the interest in the lease held by the campaign committee of Councilmember Nguyen, any theory that a campaign committee’s lease should be attributed to the controlling candidate, as an economic interest in real property, would have to be based on the potential that the financial effect will flow through the committee to the candidate.  However, benefits to a campaign committee from governmental decisions affecting assets of a candidate’s campaign committee do not flow unrestricted to the candidate as the benefits are accrued by the campaign committee and any additional campaign funds resulting from the decisions would be subject to the Act’s personal use provisions, which require any expenditure of campaign funds conferring a substantial benefit upon a candidate to be directly related to a political, legislative, or governmental purpose.  (Section 89512.)
  

Furthermore, in finding that an official could participate in a decision with a clear and obvious effect on the assets of the official’s campaign committee, the White Advice Letter, supra, indicates that an effect on a campaign committee’s assets are not considered an effect on a candidate’s economic interests unless there are facts indicating a personal financial effect.  Under the facts you have provided, we find no reason to treat a campaign committee’s interest in real property any differently than the committee’s interest in any other asset.  Based upon the facts provided, we can conclude that Councilmember Nguyen does not have an economic interest in real property merely from the fact that her campaign committee leases office space.


While we have concluded that Councilmember Nguyen does not have a real property interest based solely upon her campaign committee’s lease of office space, Councilmember Nguyen always has an economic interest in her personal finances.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  (Regulation 18703.5.)  In the Larocque Advice Letter, No. I-99-161, we cautioned that a county supervisor may be prohibited from making, participating in making, or influencing a governmental decision that would permit local officials with outstanding debt to accept contributions in excess of the local contribution limits, because the official may be liable for the debts of his controlled committee and the decision may affect his personal finances.  

Barring additional facts including any indications of an affect on Councilmember Nguyen’s personal finances, Councilmember Nguyen may make, participate in making, or influence these city council’s decisions.     

If you have other questions on this matter, please contact me at (916) 322-5660.
�  Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  	


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


� If a public official’s office is listed in section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  “Substantial personal benefit” means an expenditure of campaign funds which results in a direct personal benefit with a value to the candidate of more than $200. 





	�  We caution that our conclusion that Councilmember Nguyen does not have an economic interest in the real property leased to her campaign committee is applicable only to the extent that Councilmember Nguyen has no other ownership interest in this property.   





