December 27, 2006

Bob Giovati, Chief of Staff

Office of Senator Dennis Hollingsworth

California State Legislature

State Capital, Room 5064

Sacramento, CA  958154

RE:
Your Request for Informal Assistance


Our File No. I-06-221

Dear Mr. Giovati:

        This letter is in response to your request for advice regarding the honorarium provisions of the Political Reform Act (the “Act”).1  Since certain aspects of your question are general in nature and regarding other aspects we do not have sufficient information, we are treating your request as one for informal assistance pursuant to regulation 18329(c) rather than one for formal written advice.2

QUESTIONS

1. Would compensation paid to you for hosting a radio program on public affairs be considered honoraria prohibited by the Act?

2.
What issues could the fact that the network has a lobbying firm that lobbies the Legislature create? 

CONCLUSIONS

1. Compensation paid to you for hosting a radio program on public affairs will be considered earned income rather than prohibited honoraria.

2.
The radio station must disclose payments to you on its lobbying reports as “activity expenses.”  Any conflict issues that may arise are too prospective for advice at this time.

FACTS

        You are Chief of Staff for Senator Dennis Hollingsworth.  Prior to working for the Legislature, where you started in 2005, you have spent time off and on hosting either your own radio show or filling in for absent hosts of other shows.  You have spent a great deal of time doing two weekend shows as well as occasionally filling in for regular daily hosts.  Your first regular weekend broadcast, on a Sunday, began in late October of 1998, and lasted for about two years.  You also had a live Saturday morning show for about a year while your Sunday show was on the airwaves.  You were paid for those broadcasts, as well as for filling in on shows you did in Reno and other cities.  For two months, your daily show was your sole employment.  You have also done a few shows over the years for free as a favor to a station, for example, but virtually all of your broadcasts since you began doing talk radio in 1998 have been compensated.

        In our correspondence regarding this request for advice you describe the subject matter of the show in question as national political issues, social commentaries, current events, and pop culture topics.  Topics vary from show to show and you intentionally stay away from “local” political matters (county supervisor and mayoral races, etc).  You do not endorse voting for, or against, any specific California initiatives, or candidates, but you do argue for or against basic concepts that people talk about every day in the arena of public discourse and in the media; more government versus less government, et al.  You describe the show as a “typical conservative live call-in, talk radio format.”  The fact that you are Chief of Staff for Senator Hollingsworth is not disclosed in the show.

ANALYSIS

        Section 89502 of the Act prohibits designated employees of state agencies from accepting honoraria from any source which that employee would be required to disclose on a statement of economic interests.  As an employee of the California Senate, you are required to disclose all sources of income; therefore, you are prohibited from accepting any honoraria.  (Section 89502 (c).)

        Honorarium is defined in section 89501 as “any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.”  However, the term “honorarium,” as used in the Act, does not include earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession unless the sole or predominant activity of the business, trade, or profession is making speeches.  (Sections 89501(b)(1) and 82030.5; regulation 18932.)

        Regulation 18931.1 also provides, in pertinent part, that: “For purposes of Government Code Sections 89501 through 89506, ‘speech given’ means a public address, oration, or other form of oral presentation.”  In advice letters, this definition of the “speech given” for purposes of the honorarium ban in section 89502 has been interpreted to include the oral presentations of a radio talk-show host.  (Tribe Advice Letter, No. A-95-310; Spitzer Advice Letter, No. A-06-029.)  Therefore, unless an exception applies, compensation you receive for presenting a radio talk show is a prohibited honorarium.

        The term “bona fide profession” has been construed in advice letters to include a variety of paid activities.  In Tribe, supra, Commission staff reasoned that, because the radio talk show in question dealt with a subject matter in which the official had expertise unconnected to his state employment, hosting the radio show was not an activity which could reasonably be included within the definition of giving a speech and, thus, the official in question would not be receiving a prohibited honorarium if he accepted paid employment as a radio talk show host.  In this situation, the analysis concluded that a payment to the official as radio talk show host was not provided in return for a speech given, but, rather, to the extent that the official provided consideration of equal or greater value in an area in which he was quite knowledgeable that had nothing to do with his governmental capacity, it was compensation for the services he provided, and therefore constituted earned income not subject to the honorarium prohibition.  Similarly, in the Leach Advice Letter, No. A-97-160, and in the Kahn Advice Letter, No. A-99-296, we found that compensation given for instructional presentations were not honoraria, but were “earned income” for services rendered in a bona fide business, trade, or profession, under section 89501(b).

        The common thread in all of these cases is that the official had engaged in the same business, trade or profession before he or she entered public service.  In each situation, the person subject to the ban on honoraria had been engaged for several years in a business unrelated to the duties or expertise of public officials.  Our analysis in such situations is summarized in the Kahn letter:

“You have indicated that you have been in business for approximately 20 years and that you advertise your services as a seminar leader to various trade and professional associations which elect either to hire or not to hire you based on the specialized expertise you offer.  Consequently, any payments received by you as a seminar leader presumably reflect the value of the presentations for which you were hired and cannot be attributed to your status as a candidate for the Assembly.  As we concluded in both the Tribe and the Leach Advice Letters, payments in such cases are properly characterized as income earned as compensation for services of commensurate value, not for a ‘speech’ within the meaning of Regulation 18931.1.”

        A business that may provide such “earned income” is presumed to be “bona fide” under regulation 18932.1 (a) and (b) if the business has maintained specified books and records for two calendar years.3

        In contrast, in the Spitzer Advice Letter, supra, we found that payment to Assembly Member Spitzer for co-hosting a radio show discussing current events and issues would be considered an honorarium.  In that letter we told Assembly Member Spitzer that, because:

“you have not previously served as a talk-show host, have not told us that you are a faculty member at an institution of higher learning, and it does not appear that the proposed activity is a licensed or certificated trade or profession . . . we may not presume . . . that any compensation paid to you as host ‘cannot be attributed to your status’ as a public official.  To the contrary, the absence of a prior history of such activity, along with the evident connection between your experience as an assemblymember and the subject matter of the proposed talk show, would justify an assumption that the invitation to host this program is based, at least in part, on your status as a state legislator. . . .  Under the circumstances here, we cannot connect your employment as a radio talk-show host to any profession or employment other than your service as a state legislator or status as candidate (as that term is defined at section 89502(b)(1).  So we must conclude that any payment for your appearances on this program would constitute an honorarium prohibited under section 89502.”

        Your situation differs from that of Assembly Member Spitzer’s in that you have a history going back to October of 1998 of hosting talk shows for compensation, whether your own show or the shows of others.  In addition, you have a history of being paid for these shows long before you began to work for the Legislature in 2005.  Under these circumstances, your career as a radio host is considered a bona fide business within the meaning of sections 89501 through 89506 so long as you are able to meet the recordkeeping criteria of regulation 18932.1 (copy enclosed).  If you have the required documentation, you may continue to host radio shows and the payments will be regarded (and reportable on Schedule C of your Form 700) as earned income, but not as prohibited honoraria.  

        Your second question raises issues arising because the radio station lobbies the Legislature.  We will discuss in general terms two issues that may arise.  

        Activity Expense Reporting

        Lobbyist employers must disclose, among other payments made in connection with attempting to influence legislative or administrative action, what are called “activity expenses.”  (Section 86116(f).)  An “activity expense” is defined as “any expense incurred or payment made by a lobbyist, lobbying firm, lobbyist employer . . .which benefits in whole or in part any elective state official, legislative official, agency official, state candidate, or a member of the immediate family of one of these individuals.  Activity expenses include gifts, honoraria, consulting fees, salaries, and any other form of compensation to an agency official.  (Section 86111(a).)  “Legislative official” means any employee or consultant of the Legislature whose duties are not solely secretarial, clerical or manual.  (Section 82038.)

        Conflict of Interest

        The general rule is that a conflict of interest exists whenever a public official makes or participates in a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  An official’s financial interests include any source of income to that individual of $500 or more.  (Section 87103(c).)  Without any facts regarding your involvement in governmental decisions regarding the radio station, we cannot proceed with a conflict of interest analysis.  Enclosed is the Commission fact sheet entitled “Can I Vote?, Overview of the Conflicts Laws,” which details all eight steps of the analysis for your future reference.  We also encourage you to contact us for future advice as specific situations arise.

        If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 


Luisa Menchaca


General Counsel

By:
Adrianne Korchmaros


Political Reform Consultant II

AK:sa
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              1 Government Code sections 81000–91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.

              2  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).

              3  Subdivision (c) presumes that a profession or trade is “bona fide” without a showing that business records have been kept over a period of years, under the following circumstances:

“(c) For purposes of Government Code Sections 89501 through 89506, a trade or professional practice is presumed to be ‘bona fide’ if either of the following applies:

(1) The tradesperson or professional practitioner possesses current licensure or certification which is issued by state or federal occupational licensing authority, the issuance of which requires a demonstration of skill and knowledge in connection with the relevant trade or profession.

(2) Where licensure or certification is not required by a governmental licensing authority, the practitioner is employed as a researcher or is a member of the faculty of a college or university.”
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