December 15, 2006

Mark Hensley
Jenkins & Hogin, LLP

1230 Rosecrans Avenue, Suite 110

Manhattan Beach, CA  90266

RE:
Your Request for Informal Assistance

Our File No. I-06-222
Dear Mr. Hensley:
This letter is in response to your request on behalf of City of El Segundo Mayor Pro Tem Eric Busch for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since you do not seek advice on a specific, pending governmental decision, we can provide you only with informal assistance.

QUESTION

Would Mayor Busch have a conflict of interest disqualifying him from taking part in governmental decisions concerning revisions to the City’s filming regulations?
CONCLUSION


We provide general guidance on the method to be used in determining whether Mayor Busch would have a conflict of interest in decisions on revisions to the City’s filming regulations.  Without more particularized information on a decision actually before the mayor, we cannot provide more specific guidance.   
FACTS

On October 17, 2006, on its own motion, the El Segundo City Council (consisting of five members) created an ad hoc subcommittee to examine possible changes to filming regulations set forth in the El Segundo Municipal Code. The subcommittee is comprised of two members who will provide recommendations to the full City Council early next year regarding possible changes to the filming regulations.
The Mayor pro tem, Eric Busch, is employed by Sony Pictures Entertainment (“Sony”) as a Corporate Safety Manager.  Sony is a subsidiary of Sony Corporation, which is a Fortune 500 company, traded on the New York Stock Exchange.  In the past year the City issued two filming permits (filming permits are issued administratively, not by the City Council) to Sony for filming projects within the City’s jurisdiction.

Since Sony is a source of income to Mr. Busch and could be affected by proposed changes to the ESMC, Mr. Busch recused himself from the October city council decision, to avoid any potential conflict of interest.  He may, however, desire to participate in the City Council deliberations regarding revisions to the City’s filming regulations.
ANALYSIS

The Act’s conflict of interest rules generally prohibit a public official from taking part in a governmental decision in which the official has a conflict of interest, but the possibility that an official may have conflicts of interest growing out of nongovernmental employment does not prevent the official from engaging in outside employment.
  The goal of the Act’s conflict of interest provisions is simply to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests . . ..” (Section 81001(b).)  Thus, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 



Determining whether a conflict of interest exists under the Act requires analysis of the following questions:
 
1.  Is Mayor Busch a "public official" within the meaning of the Act?


The Act’s conflict of interest provisions apply only to “public officials” as that term is defined by the Act.  As Mayor of El Segundo, Mayor Busch is a public official subject to the Act’s conflict-of-interest provisions.  (Section 82048.)

2.  Would Mayor Busch be making, participating in making, or using his position to influence a governmental decision relating to the City’s filming regulations?


A public official “makes a governmental decision” when, acting within the authority of his or her office or position, the official votes on a matter, commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting in his or her official capacity and without significant substantive intervening review, the official negotiates, advises or makes recommendations to a decisionmaker regarding a governmental  decision.  (Regulation 18702.2.) A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)


You have not described any specific revisions to the City’s filming regulations, but any decision regarding substantive revisions, amendments or additions to the City’s laws will constitute a “governmental decision” in which the mayor could have a conflict of interest.   

3.  What are the economic interests that might be a source of a conflict of interest?

Under Section 87103 of the Act, there are six different types of economic interests that can give rise to a conflict of interest under the Act:

“(1)  A public official has an economic interest in a business entity where the public official either has a direct or indirect investment of $2,000 or more in the business entity.  (Section 87103(a); regulation 18703.1(a).)
“(2)  A public official has an economic interest in a business entity where he or she is a director, officer, partner, trustee or employee, or holds any position in management.  (Section 87103(d); regulation 18703.1.)
“(3)  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); regulation 18703.2.)
“(4)  A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); regulation 18703.3.)

“(5)  A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $360 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e); 
regulation 18703.4.)

“(6)  A public official always has an economic interest in his or her personal finances.  A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.”  (Section 87103; regulation 18703.5.)


You have asked us specifically about conflicts of interest arising from the mayor’s employment with Sony.  Sony is one of the mayor’s economic interests, at least because it is his employer, and a source of income to him, assuming that it has paid him $500 or more within the past twelve-month period.
  You have not told us of any other economic interests Mayor Busch may have, but since a public official always has an interest in his or her personal finances, we will also consider this economic interest in our analysis, along with the mayor’s economic interest in Sony.  
 
4.  Are these economic interests directly involved in the governmental decision?



A business entity that is a source of income is directly involved in a decision before an official's agency when, directly or by an agent, it:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

If a source of income is not directly involved in a governmental decision, it is treated as indirectly involved therein. (Regulation 18704.1(b).)  We do not know at this point whether Sony will be directly or indirectly involved in any proposed changes to the City’s filming regulations, so we will consider both possibilities in the following analysis.  The mayor himself would be directly involved in these decisions if they were to have any reasonably foreseeable, material financial effect on his personal finances or those of his immediate family.  (Regulation 18704.5.)
  

5.  Materiality standard; what financial impact on the mayor’s economic interests would be considered material?


Not all financial effects are sufficient to create a conflict of interest as defined by the Act; only “material” financial effects cause conflicts of interest.  The size of any financial effect that is considered to be “material” varies with the nature of the economic interest, and whether the economic interest is directly or indirectly involved in the decision at issue.   
For business entities that are sources of income, any financial effect on the business entity is presumed to be material if the entity is directly involved in the decision.   This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the entity.  (Regulation 18705.1) 

For business entities that are only indirectly involved in a governmental decision, regulation 18705.3(b)(1) provides that the materiality standards are the same as those given at regulation 18705.1(c).  Subdivision (c)(1) of this regulation applies to business entities of a size comparable to Sony Corporation.
  Thus financial effects on the Sony Corporation are “material” if they rise to any of the following levels:

“(1) If the business entity is listed in the Fortune 500, the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year of $10,000,000 or more; or

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500,000 or more; or

“(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $10,000,000 or more.”

Just as we cannot know whether the subject decisions will indirectly or directly involve Sony, without knowing the specifics of any particular decision that may come before Mayor Busch, it is not possible for us to determine whether it may be “material” under the standard applicable to indirectly involved business entities.  When the mayor has more information on upcoming decisions, he should be able to determine for himself whether Sony is directly or indirectly involved, and gauge their anticipated effects on Sony and its corporate parent.      
An impact on an official’s personal finances is considered to be “material” if it amounts to $250 or more in any twelve-month period.  (Regulation 18705.5.)

Finally, there is a separate materiality standard which applies in cases where there is a “nexus” between duties owed by a public official to a source of income and to the official's public agency.  Absent a clear understanding of the mayor’s responsibilities to his private-sector employer, or the nature of any regulations the City may consider, we cannot determine whether there is a “nexus” between his public duties and private employment.  This alternative standard is the same as the materiality standard for business entities directly involved in a decision.  (See regulation 18705.3(c).)      
6.  Foreseeability


Conflicts of interest do not arise if a material financial effect is not a reasonably foreseeable consequence of a particular decision in which the public official participates.  

An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)   


Whether a financial effect of any given size is “reasonably foreseeable” depends almost entirely on the nature of the decision before the City Council, and circumstantial information which is not currently available to us.  Accordingly we limit ourselves to this brief statement of the rule.    

7. and 8. Exceptions to the Rule

An official who otherwise has a conflict of interest in a decision may still participate in that decision if the circumstances are such that the “public generally” exception may be invoked.  This exception applies when the financial effect of a decision upon a public official's economic interest is not distinguishable from the effect of the 
decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  It does not seem likely that decisions on the City’s filming regulations would have an effect on Sony indistinguishable from its effect on a significant segment of the pubic generally and, if so, the “public generally” exception would have no application in the kind of decisions you describe.  


Finally, an official who otherwise has a conflict of interest in a decision may still participate in that decision if the “legally required participation” exception is applicable. (Section 87101, regulation 18708.)  This is an exception that typically applies when an agency is unable to assemble a quorum of its members without the participation of an official who has a conflict of interest.  You have not indicated that other decisionmakers would be unavailable to decide the City’s course in this instance, but we mention this exception for the sake of completeness.    
If you have other questions on this matter, please contact me at (916) 322-5660.
� Government Code sections 81000–91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).)


� Please bear in mind that governmental agencies may maintain lists of “incompatible activities,” which are not part of the Act.  You should consult your City Attorney to ensure that you do not engage in outside employment that Galt has determined to be incompatible with your responsibilities to the city.





� If a public official is enumerated in section 87200 (which includes local elected officials like the mayor), whenever he or she has a conflict of interest in a decision noticed at a public meeting, the official must:   (1) immediately prior to discussion of the item, identify on the record each type of economic interest involved in the decision with details of the economic interest (see reg. 18702.5 (b)(1)(B); (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in reg. 18702.5(c) and (d) apply


� The current $360 gift limit will be increased to $390 effective January 1, 2007, as a result of the Commission’s biennial adjustment for inflation.  





� The mayor will probably also have an economic interest in Sony Corporation, on the ground that it is the parent of the company which employs him, or is an “otherwise related business entity,” as defined at regulation 18703.1


� “Immediate family” is defined as the official’s spouse and any dependant children.  (Section 82029.)





� We do not have any information on the size of the mayor’s actual corporate employer (“Sony”), which is a subsidiary of the larger, Fortune 500 company.  For purposes of illustration only, we use the materiality standard for a Fortune 500 company.  The mayor will have to review regulation 18705.1(c) and substitute in the analysis for his immediate employer the appropriate materiality standard.  In most cases, the mayor would be required to consider financial effects on both corporations, using the materiality standard appropriate to each.      





