December 22, 2006
James Humes

Chief Assistant Attorney General

Civil Division

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA  94244-2550 

RE:  Your Request for Advice
         Our File No. A-06-231
Dear Mr. Humes:

This letter is in response to your request for advice on behalf of Attorney General-Elect Jerry Brown and the Department of Justice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission may only advise within the confines of the Act.  Therefore, we cannot provide you advice regarding other bodies of law which may be applicable to your question.  

QUESTION


May Attorney General-Elect Jerry Brown make a governmental decision to appoint his spouse, Anne Brown, to work as a volunteer in the Department of Justice in a formal executive-level position once he assumes office?
CONCLUSION


The Act’s conflict-of-interest provisions do not prohibit Attorney General-Elect Jerry Brown from appointing his spouse to a volunteer position in the Department, provided there are no additional facts establishing a reasonably foreseeable material financial effect on his personal finances. 

FACTS


Attorney General-Elect Jerry Brown may appoint his spouse, Anne Brown, to work as a volunteer in the Department of Justice in a formal executive-level position once he assumes office.  You have not identified the position that she may be appointed to or the duties that she may perform.  However, you state that the appointment will have no financial impact, either positive or negative, on her or the Attorney General Elect.  It will not have a positive impact because she will be appointed as a volunteer without pay, and it will not have a negative impact because she is currently earning no salary.   

Her appointment as a volunteer will conform to the Department of Justice’s volunteer policy.  This policy was adopted to implement the California State Volunteers Act under sections 3110-3119.2.  Under the policy, the Department accepts the services of volunteers who receive no salary, benefits, or other financial gain.  These volunteers are not civil-service employees, and they are not entitled to civil-service benefits, such as sick leave, vacation, and non-industrial disability leave.  As it does for its employees, the Department provides workers’ compensation coverage for volunteers.  In addition, volunteers are entitled to be reimbursed for travel expenses incurred on Department business in accordance with the policies and rates applicable to employees.  

ANALYSIS

Sections 87100 and 87103

Under the Act’s conflict-of-interest provisions, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Attorney General-Elect Jerry Brown a “public official”?
The Act’s conflict-of-interest provisions apply to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..” (Section 82048.)  Since Attorney General-Elect Jerry Brown has been elected to an elective state office, he is an elected state officer, although he has not yet taken office.  (Section 82021.)  Therefore, he is a public official under the Act.
Step Two: Would Attorney-General Elect Jerry Brown be making, participating in, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1(a), emphasis added.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.) 

Attorney General-Elect Jerry Brown will be making a governmental decision if he appoints his spouse to a volunteer position within the Department of Justice.

Step Three: What are the “economic interests” of Attorney General-Elect Jerry Brown?
There are six kinds of economic interests recognized under the Act. 
   The only economic interest pertinent to your account of the facts is the following:


Personal Financial Effects --  A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family
 increasing or decreasing.  (Section 87103; regulation 18703.5.)  

Steps Four and Five: Is Attorney General-Elect Jerry Brown’s economic interest in his personal finances directly or indirectly involved in the decision, and will there be a material financial effect?

A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has “any” financial effect on his or her personal finances or those of his or her immediate family.  (Regulation 18704.5.)  A financial effect on an official’s personal finances is considered material if “it is at least $250 in any 12‑month period.”  (Regulation 18705.5(a).)  Therefore, this standard applies in any 12-month period, not just the period immediately following a governmental decision.
Attorney General-Elect Jerry Brown may appoint his spouse to work as a volunteer in a formal executive-level position.  However, according to the facts you have provided, the appointment will have no financial impact, either positive or negative, on her or the Attorney General-Elect because she will be appointed as a volunteer without pay, and she is currently earning no salary.   


You also state that her appointment as a volunteer will conform to the Department of Justice’s volunteer policy.  Under the policy, Department volunteers receive no salary, benefits, or other financial gain.  These volunteers are not civil-service employees, and they are not entitled to civil-service benefits, such as sick leave, vacation, and non-industrial disability leave.  As it does for its employees, the Department provides workers’ compensation coverage for volunteers, and they are entitled to be reimbursed for travel expenses incurred on Department business in accordance with the policies and rates applicable to employees.  


It is possible for volunteers to receive potentially disqualifying income from a governmental entity that may trigger disqualification on the basis of an official’s personal financial effects.  However, we have advised that certain payments received by volunteers are exempt governmental salary, not income.  (Section 82030(b)(2).)  For example, in the Fisicaro Advice Letter, No. A-94-178, we advised that where a volunteer firefighter was compensated for services on a per-call basis and was provided meals at the firehouse while on call, the payments were salary from a governmental entity.  Therefore, there, the payments did not create a disqualifying conflict-of-interest.   

Under your facts, the issue you present is whether payments made by the Department to cover the spouse under the workers’ compensation program and payments that may be made for reimbursement for expenses under the Department’s volunteer program will have a personal financial effect on Attorney General-Elect Jerry Brown or his spouse.   

Regulation 18705.5(b) provides:

“(b) The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to appoint, hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her  immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position, or when the member of the public official’s immediate family is the only person in the job classification or position.”  (Emphasis added.)
In May of 2005, the Commission amended this regulation to include “appointments” as decisions which could have a material financial effect on a public official or a member of his or her immediate family.  Two enforcement cases were demonstrated as scenarios that were not previously addressed by application of the personal financial effects rule.  The Staff Memorandum considered by the Commission stated the following:

“In 1997, the mayor of Oakland appointed his spouse to an unsalaried position on the Oakland Port Authority.  At the time, the Oakland city attorney advised the mayor that he did not have a conflict of interest that prohibited him from making the appointment, even though his spouse received a cell phone, membership to an exclusive dinner club, and a car allowance as a result of the appointment.  The city attorney based her advice on the language of the regulation, which refers to hiring and firing, but does not refer to appointing.”  (Adoption of Amendments to Regulation 18705.5 – Materiality Standard: Economic Interest in Personal Finances, April 26, 2005 Staff Memorandum, p. 3.)  


The staff memorandum further explained that by adding the word “appoint” to the regulation, the Commission would make it clear to public officials that it is unlawful for a public official to appoint the official or his or her spouse or dependent children to a position that is “salaried, or that is unsalaried but offers monetary benefits.”  (Staff Memorandum, at page 4.) 
Based on the Commission’s most recent amendments to regulation 18705.5, we conclude that payments by the Department to include a volunteer under the workers’ compensation program and payments to reimburse a volunteer for travel in accordance with established policies are not the type of payments that concerned the Commission which would be considered “monetary benefits.”  
Step Six: Foreseeability.
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 
Based solely on the facts provided, the financial effect on Attorney General-Elect Jerry Brown’s personal finances does not appear to be reasonably foreseeable because it does not appear that the appointment will result in monetary benefits to the Attorney General-Elect or his spouse, or that it will enable his spouse to make, participate in making, or influence governmental decisions that will result in any monetary benefits to Attorney General-Elect Jerry Brown or the spouse.  However, future governmental decisions involving the spouse should be separately analyzed under the conflict-of-interest analysis discussed herein.
Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


  	


	�  Section 87105 provides that public officials enumerated in section 87200 who have a conflict of interest in a decision noticed at a public meeting must disqualify in a particular manner.  (Regulations 18702; 18702.1 and 18702.5.)  Elected state officers are enumerated in section 87200.   However, it does not apply to the particular facts presented in this request for advice.





	�  You have not provided sufficient information to identify all of Attorney General-Elect Jerry Brown’s economic interests.  Our advice herein is limited to the facts provided.  The Commission does not act as a finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 


  


�   A public official’s “immediate family” includes his or her spouse and dependent children.  (Section 82029.) 





