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January 25, 2007
Joan Spencer

Planning Commissioner

City of Gilroy

7195 Yorktown Dr.
Gilroy, CA 95020

RE:
Your Request for Advice


Our File No. A-07-005

Dear Ms. Spencer:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (“the Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
  Please note that our advice issued in response to your request is limited to obligations arising under the Act.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

Does the Act prohibit you, as an appointed Planning Commissioner for the City of Gilroy, from participating in decisions regarding a development project if you have a business relationship with and you are dating the applicant’s spokesperson?

CONCLUSION

No.  The Act’s conflicts-of-interest provisions regulate only public officials who have a financial interest in a governmental decision.  You have not offered any facts that indicate you have a financial interest in the governmental decision.  Further, gifts of a personal nature received in a “bona fide dating relationship” are not subject to the reporting or gift limitation provisions of the Act.  Accordingly, under the facts presented, the Act does not prevent you from participating in the decision.
FACTS

You are an appointed member of the City of Gilroy Planning Commission (the “Planning Commission”).  A development project will come before you on February 1, 2007.  Chris Coté, the spokesperson for the applicant, Gilroy Aviation, is a personal friend of yours, as well as a dating partner.  
Chris Coté created Gilroy Aviation, but no longer owns the company; it is owned in trust by two other individuals.  You have stated that you are dating Mr. Coté.  You and Mr. Coté are not married, nor do you have any joint possessions, and you do not reside together.  
Prior to your appointment to the Planning Commission, you built a website for Mr. Coté for which you were not paid any commission, hourly wage, or otherwise compensated.  You continue to pay the costs to maintain the website.  Mr. Coté reimburses you for those out-of-pocket expenses.  You want to know if the money that he pays you as reimbursement for funds you pay to maintain the website creates a conflict of interest and whether you will be able to vote on this project or if you must disqualify yourself.

Additionally, you have stated that in the past, the two of you have traveled on vacation together, where you each paid for different parts of the trip.  You wish to know if any payments associated with this travel would create a conflict of interest for you.

In telephone calls we had with you on January 9 and 19, 2007, you stated that you do not receive any income for the work that you do for Mr. Coté and that you are not employed in any capacity by his business.  Regarding the traveling you have done together, you stated that you “went dutch,” with him paying for parts of the vacation, and you paying for other parts.  For example, you gave Mr. Coté some frequent flyer miles to pay for his ticket and you paid for the rental car during the vacation and he paid other expenses.  You and Mr. Coté have been dating for at least three years, and have known each other for about four years.  During the course of your relationship, you have exchanged gifts for birthdays and holidays.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).) Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).) 
Absent an “economic interest” as defined in the Act, an official will not have a prohibited or disqualifying conflict of interest.  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  

Steps one and two:  Are you a government official making, participating in making, or influencing a governmental decision?

As an appointed member of the Planning Commission, you are a public official under the Act.  (Section 82048.)
  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  (Regulations 18702.1-18702.4.)  As a member of the Planning Commission, you will be called upon to consider a development project that “will include a Tentative Map, Planned Unit Development, Zone Change, and Architecture and Site.”  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step three:  Do you have a potentially disqualifying economic interest?


A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of his or her immediate family, or on any one of five enumerated economic interests, including: 

1.  An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), regulation 18703.1(b).)

2.  An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), regulation 18703.2.)

3.  Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), regulation 18703.3.)

4.  Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), regulation 18703.4.)

5.  A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.  (Section 87103, regulation 18703.5.)

You have not presented any facts to indicate that you have any economic interest in the applicant, Gilroy Aviation.  Your first question concerns whether or not the payments you have received from Mr. Coté would, under the Act, impact your participation the government decision you have identified, and whether any part of the expenses incurred on the trip you took together constitutes a gift.

You have three types of economic interests that could potentially create a disqualifying conflict of interest: income, business position, and gifts.  The Act defines “income” as a payment received, including any salary, wage, or advance.  (Section 82030(a).)  A “gift” under the Act is any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.  (Section 82028(a).)  
Income

You state that Mr. Coté reimburses you for costs you incur to maintain a website you built for him, but he did not pay you to build the website.  Additionally, while you continue to update the website for him, he does not pay you to do so.  The definition of “income” under the Act includes “reimbursement for expenses.”  (Section 82030(a).)  “Income,” to be disqualifying, must aggregate to $500 or more during the twelve-month period preceding the decision.  (Regulation 18703.3(a)(1).)  The reimbursements you receive from Mr. Coté do not reach this threshold, however, because the total you receive amounts to only $180 per twelve month period.  
Business Position
You have a potential economic interest in Mr. Coté’s business if you are an employee of that business.  (Section 87103(d), regulation 18703(b).)  Maintaining Mr. Coté’s website for no charge in itself does not constitute employment.  Further, you stated that you are not an employee of Mr. Coté’s “development project.”
Gift
The payments you receive from Mr. Coté to maintain his website are not gifts to you because a “gift” is a “payments that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.”  (Section 82028(a).)  You put the charges to maintain Mr. Coté’s website, and in consideration, he refunds you that money.  Because you provide consideration for the payment, it is not a gift.

Additionally, you stated that you and Mr. Coté have traveled together, with each of you paying for different expenses associated with that travel.  The Commission recognizes that people in a “bona fide dating relationship” might exchange gifts of a personal nature that do not fall within an enumerated exception, but the disqualification of which would not further the purpose of the Act.  (Albuquerque Advice Letter, No. A-00-120; DeRosa Advice Letter, No. I-98-284.)  
As defined by the Act, the term “gift” excludes gifts from an official’s immediate family and certain specified relatives.  (Section 82028(b)(3); regulation 18942(a)(3).)  The definition, however, does not exclude gifts from persons other than those specifically identified.  “Nevertheless, the Commission has advised that personal gifts received within an established bona fide dating relationship are not gifts under the Act.  This type of relationship is similar to a familial or spousal relationship, in which people frequently exchange personal gifts and disclosure or disqualification would not further the purposes of the Act.”   (Albuquerque, supra; DeRosa, supra.)  
You and Mr. Coté have been dating for at least three years, and have been friends for about four years.  You exchange gifts on birthdays and other holidays, travel together, and though you do not reside together, you spend significant periods of time at each other’s home.
  Based on these facts, it appears that the gifts you have exchanged with Mr. Coté are of a personal nature, unrelated to your official business, and fall within the exception regarding personal gifts exchanged between people in a bona fide dating relationship.
  (Alsop Advice Letter, No. A-03-032; Herring Advice Letter, No. A-96-162.)
Accordingly, under the facts you provided and based on the specific transactions you listed (travel and reimbursements for the website), you do not have an economic interest related to the governmental decision.  For this reason, we need not analyze your situation under the remaining steps four through eight.  Under the limited facts provided, nothing in the Act would disqualify you from participating in the decisions regarding the Gilroy Aviation development project. 
We are unable to offer you advice on bodies of law that, while may be relevant to your situation, lie outside the Act and, therefore, beyond our jurisdiction. We refer you instead to the Office of the Attorney General or to your City Attorney’s office, which may potentially provide you with information regarding any incompatible activities that may be pertinent to your decision.

If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Heather M. Rowan
Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  





� The Commission does not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)


� Section 87105 provides that when a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulations 18702.5(c) and 18702.5(d) apply.


� Regulation 18942(a)(8) excepts gifts that are exchanged between a public official and another person on holidays, birthdays, or similar occasions provided that the gifts exchanged are not substantially disproportionate in value.


�  In such a relationship, truly personal gifts such as gifts of entertainment and meals enjoyed together, certain personal property, or expenses involved in recreational travel together do not create a conflict of interest and are not disqualifying.  (Herring, supra.)  This exception does not apply, however, to any gifts that are made in connection with efforts to influence governmental decisions.  (See Javor Advice Letter, No. 78-088, copy enclosed.)





