March 22, 2007

Daniel J. McHugh

City Attorney

City of Redlands

P.O. Box 3005

Redlands, California 92373

RE:
Your Request for Advice


Our File No. A-07-015

Dear Mr. McHugh:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. May Councilmember Gil discuss with neighborhood residents the potential 

use of redevelopment to enhance the neighborhood where he owns property in the neighborhood?

2. May he initiate and participate in a dialogue with the city council on a 

potential redevelopment project within the neighborhood?

3.  May he participate in discussions with the city council and vote upon the 

designation of a redevelopment area if that area has as its boundary the entire City of Redlands, as opposed to just the neighborhood?
CONCLUSIONS


1.  Yes.  Nothing in the Act prevents Councilmember Gil from discussing issues with residents of his neighborhood.

2. and 3.  No.  The councilmember may not make, participate in making, or use his official position to influence any governmental decision that will have a reasonably foreseeable material financial effect upon his real, unless an exception applies.  

FACTS


Councilmember Gilberto Gil resides in one of four homes he owns that are located on Clay Street in the City of Redlands.  He rents out the other three homes.  Four other residences on Clay Street are held in his mother’s living trust, of which Councilmember Gil is a beneficiary.  In our telephone conversation of February 15, 2007, you indicated that the trust is a revocable trust from which Councilmember Gil receives no income, and that his mother has the right to invade the trust principal.  She lives in one home and rents out the other three.  Councilmember Gil estimates the rental income he receives from each of the rental units to be approximately $12,000 per year.    


All properties owned by Councilmember Gil and his mother’s trust are located in an area known as “North Redlands.”  Residents of North Redlands have developed and presented to the city a “visioning plan,” which makes recommendations to the city council regarding construction of public improvements, nuisance abatement, neighborhood enhancement and zoning Regulations.  The geographical area addressed by the visioning plan includes the Clay Street properties.  The North Redlands residents are also discussing the use of redevelopment in North Redlands as a means to enhance the neighborhood.  They have recently asked Councilmember Gil to meet with them and form an exploratory committee relating to the use of redevelopment in North Redlands.  No specific redevelopment area or project area boundaries have been proposed by the residents.
ANALYSIS


The Act’s conflict of interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Is Councilmember Gil a “public official” within the meaning of                  Section 87100?
Section 82048 defines a public official as “every member, officer, employee or
consultant of a state or local government agency.”  As a member of the city council, Councilmember Gil is a public official.  Therefore, he may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.

Step 2.  Will Councilmember Gil be making, participating in making or 
influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  


The Act does not prohibit Councilman Gil from participating in discussions with

residents of North Redlands.  Discussions with residents concerning potential projects including their neighborhood do not constitute governmental decisions.  (See Root Advice Letter, No. I-97-397; Regulation 18702.4(b)(2).) 

Councilmember Gil will, however, be making or participating in making governmental decisions if he joins in any discussions with the city council regarding the redevelopment project.  As a city councilmember he will be called upon to vote on any redevelopment survey area.  Therefore, Councilmember Gil will be making and participating in making governmental decisions.

Moreover, Councilmember Gil may be using his official position to influence a city council decision by participating in the discussions. Regulation 18702.3(a) provides that with regard to a governmental decision that is within or before the official’s own agency, or any agency appointed by or subject to the budgetary control of the official’s agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Thus, Councilmember Gil would be attempting to use his official position to influence a governmental decision if he expresses his own views or those of the neighborhood group to the other council members, staff, or consultants.
There is an exception under which Councilmember Gil could participate as a member of the public during council meetings to represent himself with respect to his own personal interests.  In the Murad Advice Letter, No. A-05-016, we previously addressed this issue concerning property owned by Councilmember Gil and concluded that it was unlikely that the exception would apply to his situation.  The facts in the Murad letter differed from the facts here in that in Murad, Councilmember Gil owned property jointly with other family members.  In this case, you indicate that he is the sole owner of four properties while the other four properties are held in his mother’s revocable trust. Under Regulation 18702.4(b)(1)(A-C), a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function in order to represent himself or herself, even if a conflict of interest is present, but only in regard to matters related solely to his or her personal interests, including but not limited to “an interest in real property which is wholly owned by the official or members of his or her immediate family.”  
Step 3.  What are Councilmember Gil’s economic interests — the possible sources 
of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· an economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4.)


In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Rental Business
The rental property owned by Councilmember Gil constitutes a business interest.  Section 82005 provides that “business entity” means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  (Emphasis added.)  Presumably Councilmember Gil has an investment of $2,000 or more in his rental properties, and so he has an economic interest in the rental business.  (Section 87103(a); Regulation 18703.1(a).)


Source of Income
“Income” is defined in Section 82030 as including rent.  If any tenant pays him $500 or more within 12 months prior to his making a governmental decision,

that tenant is an economic interest of Councilman Gil.  (Section 87103(c); Regulation 18703.3.)  Councilmember Gil also has an economic interest in his business as a source of income to him.


Real Property


Councilmember Gil has an economic interest in each of his four properties.  (Section 87103(b); Regulation 18703.2.) 
  Because the trust that holds his mother’s properties is a revocable trust from which he receives no income and his mother, as trustee, has the right to invade trust principal, Councilmember Gil does not have an economic interest in the trust property.  An official does not have an economic interest in the assets of a trust if unlimited powers exist to invade the trust principal for the benefit of someone other than the official.  (Regulation 18234(c); Hammes Advice Letter No.   A-01-022.)   

�  Government Code Sections 81000-91014.  Commission Regulations appear at title 2, Sections 18109-18997, of the California Code of Regulations.


�  We direct Councilmember Gil’s attention to Regulation 18702.5(b), which provides that when a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply.


 


�  Under Section 82033, an “interest in real property” is defined to include “a pro rata share of interests in real property of any business entity or trust in which the individual ... owns, directly, or indirectly or beneficially, a 10-percent interest or greater.”  Because Councilmember Gil has a greater than 10-percent interest in the rental business, he has an economic interest in his pro rata share of real property owned by the business.  Because his pro rata interest is worth $ 2,000 or more, the real property would be an economic interest.





