March 1, 2007

Ms. Allison E. Burns
Stradling Yocca Carlson & Rauth

660 Newport Center Drive, Suite 1600

Newport Beach, California 92660-6422

RE:
Your Request for Advice


Our File No.  A-07-016
Dear Ms. Burns:

This letter is in response to your request for advice on behalf of Borrego Water District board members Rita Anderson and Katherine King regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


Do Borrego Water District board members Rita Anderson and Katherine King have conflicts of interest in voting on matters pertaining to the proposed Mello Roos bond refinancing affecting the Montesoro development area?  
CONCLUSION


Yes.  Based on the facts provided, we conclude that Ms. Anderson and Ms. King must disqualify themselves from decisions concerning the Mello Roos bond refinancing because it is reasonably foreseeable that the decisions will have a material financial effect on their real estate firms which are business interests and sources of income for them.  
FACTS


Your office is general counsel to the Borrego Water District (“Water District”).  The Water District has a population of approximately 3,000 people and is presently improved with approximately 1,800 homes.  The Water District is considering issuing bonds to refund and refinance existing Mello Roos bonds affecting real property located in the “Montesoro” development area.  

The Montesoro area is comprised of three sets of properties.  They are:  (1) an area developed with existing homes on which the Mello Roos bond obligations have been satisfied and on which the refinancing contemplated by the Water District will have no effect (the “Existing Homes”); (2) an area of undeveloped land for which the current owner/developer, GH Capital, has already obtained entitlements to construct up to 1,200 new homes (the “New Construction”); (3) an area of developed land on which 28 homes were previously constructed and on which the Mello Roos bond obligations continue to exist today but are expected to be extinguished as a result of the refinancing (the “28 Homes”).  The Mello Roos bonds issued as a result of the refinancing will be secured by a lien on the real property underlying the New Construction.  The Existing Homes, New Construction and 28 Homes are located on physically contiguous property.  
The entitlement to build the homes in the Montesoro development area has existed for many years.  Prior developers who owned the land went bankrupt and sold the property.  Under the new developer, GH Capital, the Montesoro development project is moving again.  The Mello Roos bond refinancing that the Water District is considering would refinance bonds that are funding already constructed water infrastructure for the area.  Water infrastructure is a critical component of any development and especially in the desert where water is scarce.  Part of the refinancing package includes a proposal for more funds to build additional water infrastructure, which would facilitate the building of additional homes.  
The refinancing being considered would lower the interest rate on the existing Mello Roos bonds from 8½ percent to a rate closer to 5 percent.  The refinancing is designed to provide greater security for the existing bonds, and to reduce the tax liability for the ultimate purchasers of the new homes as well as for the developer in the meantime.  The bond refinancing would reallocate the tax burden among the lots to have a lesser tax burden on the undeveloped property as the subdivisions are sold off, thus reducing the holding costs for the developer.  The refinancing would make it financially more feasible for GH Capital to develop the 1,200 homes.        

While the bond refinancing would result in a lower interest rate on existing debt and would affect the tax liability of the New Construction and the 28 Homes, it would neither increase nor decrease the number of homes entitled for construction or available for sale or development in the Water District’s geographical limits.  It is not presently known whether the refinancing would increase, decrease or leave unaffected the price of the New Construction or the 28 Homes.  
Two members of the Water District’s board of directors, Rita Anderson and Katherine King are real estate brokers.  Rita Anderson has her own practice, “homesofthe desert.com.”  She was the broker of record when the current owners of the New Construction, GH Capital, purchased the property in September of 2004; however, the bulk of the commission from the sale was paid to her agent.  Ms. Anderson conducts her real estate business solely in the Borrego area.  She last sold one of the Existing Homes in the Montesoro area in September of 2005.  

Katherine King is an associate real estate broker with Coldwell Banker Borrego.  Her compensation from Coldwell Banker is based solely on commissions from her own sales.  She lives in the Existing Homes in the Montesoro area.  She sold one of the Existing Homes in the Montesoro area in August of 2006. 

Ms. King and Ms. Anderson estimate that there are approximately 9-10 real estate agencies in the Borrego area.  Neither Ms. King nor Ms. Anderson has any expectation that they would participate in the initial sales of any of the homes constructed as part of the New Construction.  Ms. King and Ms. Anderson are informed that the developer has its own sales staff and is in the process of obtaining the documentation necessary for its staff to sell the properties contained within the New Construction.  Ms. King and         Ms. Anderson are further informed that outside agents and brokers will not receive a referral fee for sales of these properties.  It is not presently known whether the developer will involve real estate brokers or agents in the sale of lots within the New Construction area.  Both Ms. King and Ms. Anderson anticipate that they might at some remote future date participate in transactions involving the resale of properties in the New Construction area.   
Based on the foregoing facts, is either Ms. Anderson or Ms. King prohibited by the conflict of interest regulations from voting on matters pertaining to the refinancing?  
ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step analysis for determining whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  
Steps 1 & 2:  Is a public official making, participating in making, or influencing a governmental decision?  
As members of a local government agency, the Borrego Water District board, Ms. Anderson and Ms. King are public officials under the Act.  (Section 82048.)   A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)   In voting on the Water District board on matters pertaining to the refinancing of Mello Roos bonds, Ms. Anderson and Ms. King would be making governmental decisions.  

Step 3:  Do the officials have a potentially disqualifying economic interest? 
A public official has a financial interest in a decision within the meaning of section 87103 “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
· A business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· Real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· His or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5). 
Ms. King’s economic interests 

Ms. King has an economic interest in the real estate firm Coldwell Banker Borrego because she is employed by this business entity.  She also has an economic interest in the firm because it is a source of income to her, assuming she has received income from Coldwell Banker Borrego which aggregates to $500 or more within 12 months prior to the time the refinancing decisions will be made.  (Section 87103(c)       and (d).)

Ms. King also owns a home worth more than $2,000 in the Existing Homes area of the Montesoro area, a real property interest which may be affected by the District’s decision on the refinancing.  In addition, Ms. King sold one of the Existing Homes in the Montesoro area in August of 2006, within 12 months of the pending refinancing decisions, making the purchaser a source of income to her under regulation 18703.3(c)(2)(B).  The sources of commission income to real estate brokers and agents are set forth in regulation 18703.3, excerpted below.
  
Ms. Anderson’s economic interests  
Ms. Anderson has an economic interest in her real estate firm, homesofthedesert.com, because she manages that business and presumably it is a source of income to her of income aggregating $500 or more within 12 months prior to the time the Water Board will vote on the refinancing decisions.  (Section 81703(c) and (d); regulation 18703.3.)

You state that Ms. Anderson was also the broker of record when the GH Capital purchased the property, though the bulk of the commission from the sale was paid to her agent.  GH Capital would be considered a source of income to Ms. Anderson, under regulation 18703.3(a)(1), if she received “income, including commission income  . . . as defined in this regulation, aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”  According to our phone conversation on February 8, the sale of the property to GH Capital took place in 2004.  Unless Ms. Anderson has received more income from GH Capital within the past 12 months, GH Capital will not be considered a source of income that gives rise to a conflict of interest for her.  Further, you state that Ms. Anderson last sold one of the Existing Homes in the Montesoro area in September of 2005.  Because this sale occurred more than 12 months ago, the purchaser of this home does not constitute a source of income that may give rise to a conflict for Ms. Anderson under the Act.    

Step 4:  Are the official’s economic interests directly or indirectly involved in the governmental decision?  
Next we turn to the degree of involvement of the official’s economic interests in the decision.  With respect to an economic interest in a business entity or a source of income, such as Ms. Anderson and Ms. King’s real estate firms, regulation 18704.1(a) states:
“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

If a business entity is not directly involved in a governmental decision, materiality standards for an indirectly involved business entity apply.  (Regulation 18704.1(b).)  
The developer and current owner of the New Construction, GH Capital, is the entity that is bringing the request for the bond refinancing before the Water Board.  Ms. Anderson and Ms. King’s real estate firms, homesofthedesert.com, and Coldwell Banker Borrego, respectively, are not initiating the proceeding, nor are they a named party in or the subject of the bond refinancing decisions pending before the Water District.  The real estate firms are therefore indirectly involved in the Water Board’s decisions concerning the refinancing.  (Regulation 18704.1(b).)  

With respect to Ms. King’s home, regulation 18704.2(a)(4) provides that real property in which a public official has an economic interest is directly involved in a governmental decision which “involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.”  You state that the bond refinancing would result in a lower interest rate on existing debt and would affect the tax liability of the New Construction and the 28 homes.  However, the Mello Roos bond obligations have been satisfied on the Existing homes and you state that the bond refinancing contemplated by the Water District will have no effect on these homes.  Because Ms. King’s real property interest is not directly involved in the governmental decision we apply the materiality standards in regulation 18705.2(b) below.  (Regulation 18704.2(d)(2).)  
Step 5.  Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect.

�  Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


�  The facts contained in your request for advice were supplemented by telephone conversations with FPPC staff on February 7 and 8, and February 15, 2007.  


�  “(c)  Sources of Commission Income to Brokers, Agents and Salespersons


  (1)  "Commission income" means gross payments received by a public official as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.


  (2)  The sources of commission income in a specific sale or similar transaction include for each of the following: . . . . 


  (B)  A real estate broker:


  (i)  The person the broker represents in the transaction;


  (ii)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;


  (iii)  Any brokerage business entity through which the broker conducts business; and


  (iv)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.


  (C)  A real estate agent:


  (i)  The broker and brokerage business entity under whose auspices the agent works;


  (ii)  The person the agent represents in the transaction; and


  (iii) Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”  





