March 5, 2007
Jonathan P. Lowell

City Attorney

990 Palm Street

San Luis Obispo, California 93401-3249

RE:
Your Request for Advice


Our File No. A-07-020
Dear Mr. Lowell:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


May San Luis Obispo City Councilmember Andrew Carter participate in city council decisions regarding a proposed development project known as Garden Street Terraces (“GST”) across the street from his place of employment?
CONCLUSION


Councilmember Carter may participate in decisions related to the GST project if it is not reasonably foreseeable (substantially likely) that the governmental decisions will have a material financial effect on any of his economic interests.  
FACTS


You are writing on behalf of newly elected San Luis Obispo City Councilmember Andrew Carter regarding a possible conflict of interest arising from his future participation in Council discussions relating to a proposed development project across the street from his place of employment.  Councilmember Carter is a management employee of CellularOne of San Luis Obispo (“CellularOne”).  CellularOne is a privately held wireless telecommunication franchise. 

Councilmember Carter is a management employee of CellularOne where he earns between $10,000 and $100,000 in gross annual income.  He participates in his employer’s profit sharing plan, from which he derived approximately $2,000 in income in 2006.  According to Mr. Carter, CellularOne has a net annual income of less than $500,000 and net earnings before taxes of less than $750,000 for its most recent fiscal year.  


There is a proposed development, which is to be located across the street from the present location of the CellularOne store known as the GST project.  GST is a mixed use project that is proposed to occupy much of the block and consist of street level retail, residential units, hotel, restaurants and a public parking facility.  The project site is currently occupied by a public parking lot and several retail and service businesses, including one store of another wireless telecommunications provider that is a business competitor of CellularOne.  The competitor business rents the store space it occupies and will relocate or close its store at this location, at least temporarily, during construction of the GST project.  The competitor business has at least seven citywide store locations.  It is anticipated that the construction will take approximately eighteen months.  It is not known whether, or to where, the business competitor will relocate or if it will close its store.  Moreover, it is not known whether CellularOne would benefit from the closure of the competitor’s store at this location, as the competitor would presumably still maintain its six other locations in town, including two remaining locations within two blocks of the CellularOne store.

The GST construction project will not necessitate a move by CellularOne.  However, there likely will be some temporary disruption to pedestrian and vehicular traffic in the immediate vicinity of the project construction site, and the public parking lot will be removed from service during the construction, which could impact CellularOne.  It is not known whether or to what extent such disruptions could affect the business or revenues of CellularOne.  However, it is presumed that continuous pedestrian access will be maintained throughout the project construction period and that vehicular traffic would continue to pass by CellularOne, as the street separating it and the GST project is a three lane, one-way street which will remain open.  Because San Luis Obispo has a relatively compact and pedestrian-friendly downtown core, the CellularOne store would remain accessible by foot, with public parking provided at multiple downtown locations nearby.  The developer will restore the public parking on the site at the conclusion of construction.  Since CellularOne provides free parking in a private lot on its parcel to its customers, the temporary loss of the public parking lot is not expected to affect its business.

It is not currently anticipated that CellularOne will incur or avoid any expenses as a result of the project or that its business assets or liabilities will be affected.  While CellularOne leases the store space near the GST project site, there has been no indication that the rent currently charged for the space will change as a result of the GST project or that the lease will be extended or terminated as a result of the GST project.


You wish to know if Councilmember Carter may participate in decisions involving the GST construction project.
ANALYSIS

Conflict of Interest Prohibition

Your questions implicate the Act’s conflict of interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 

1. Is Councilmember Carter a “public official”?  
As a council member in the city of San Luis Obispo, Mr. Carter is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).) 
2. Will Councilmember Carter be making, participating in making, or influencing a governmental decision?   

The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100; regulations 18702-18702.4.)  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  

A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

By deliberating, voting, committing his agency to a course of action, or entering into any contractual agreement on behalf of the city with regard to the decisions involving the GST project, Councilmember Carter will be engaging in activity regulated by the Act, unless an exception applies.  (See regulation 18702.4.)

3. What are Councilmember Carter’s economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4).


In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; regulation 18703.5).
CellularOne:  (Source of Income/Business Entity): 
You state that Councilmember Carter is a management employee of CellularOne in San Luis Obispo and that he earns between $10,000 and $100,000 in gross annual income.  In addition, you state that Councilmember Carter received approximately $2,000 in additional income in 2006 from his employer’s profit-sharing plan.  In an electronic message on February 22, 2007, Councilmember Carter stated that this profit sharing plan does not include a 401k, or other investment vehicle.  At the end of the quarter, the owner of CellularOne at his discretion can decide to divide a percentage of the company’s profits among the employees.  


Because Councilmember Carter holds a position of management in CellularOne, and the company provides him with income of $500 or more per year for his services plus additional income through the company’s profit-sharing plan, he has an economic interest in the company based on his business position, and as a source of income.  
Personal Finances:  Councilmember Carter would also have an economic interest in his personal finances and those of his immediate family.  (Section 87103; regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  

Your letter does not mention any impact on your personal finances as the result of the upcoming decisions, but note that a conflict of interest may arise if it reasonably foreseeable that the decisions involving the GST project  will have a material effect on Councilmember Carter’s personal finances, as described below.  


4.  Are Councilmember Carter’s economic interests directly or indirectly involved in the governmental decision?
CellularOne:   

A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

Your facts do not suggest that CellularOne is a named party in, or the subject of the proceedings concerning the GST project, thus CellularOne is indirectly involved in these decisions.
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


� If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B) (copy enclosed), on the record of the meeting; (2) recuse himself  or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105).  Since Mr. Carter is a city council member, a position enumerated in Section 87200, these requirements apply to him. 








