March 27, 2007
Mr. Thomas J. Harron

Chief Deputy County Counsel
San Diego Office of County Counsel
1600 Pacific Highway, Rm. 355

San Diego, California  92101-2469

RE:
Your Request for Advice


Our File No.  A-07-022
Dear Mr. Harron:

This letter is in response to your request for advice on behalf of San Diego County Planning Commissioner Michael Beck regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Our advice is based on the facts presented in your request and as supplemented by your telephone conversation with Fair Political Practices Commission staff on March 7, 2007.  The Fair Political Practices Commission does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71;  Section 83114.) 
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION


May San Diego County Planning Commissioner Michael Beck participate in the planning commission’s consideration of a high-end housing project known as The Bridges, considering his employment with the Endangered Habitats League (“EHL”),      a nonprofit public advocacy organization?  
CONCLUSION


Because a “nexus” exists between the purpose for which Mr. Beck receives income from EHL and the planning commission’s decision on The Bridges, Commissioner Beck may only participate in the commission’s consideration of The Bridges if the decision would have no financial effect on the nonprofit organization EHL.  The facts provided state that the planning commission’s decision on The Bridges would not affect EHL’s budgeting, expenses (including employee salaries or amount spent on consultants), fundraising, or finances.  On the basis of these facts, Planning Commissioner Beck is not precluded from participating in the decision on The Bridges.       
FACTS


Christopher Neils and Debra Rosenthal, two attorneys representing Lennar Development, the applicant for a high-end housing project known as “The Bridges,” have questioned whether Michael Beck, a member of the San Diego County Planning Commission, can participate in the planning commission’s consideration of their project due to his employment with the EHL, a nonprofit, public advocacy organization which opposes the project.  
You state that EHL constitutes a “source of income” to Mr. Beck pursuant to Section 87103(c), as he receives a salary from the organization.  EHL is purely an advocate for the preservation of endangered habitat rather than for the financial interests of the members of its association.  EHL’s website is at www.ehleague.org.  EHL is funded primarily by grants from large entities that support its conservation philosophy such as the Irvine Foundation and Hewlett Foundation.  It does have a small membership that pays dues.  Its focus is primarily on region-wide issues such as comprehensive general plans and the proposed northern Multiple Species Conservation Plan but it does take positions on projects that it believes will affect regional plans such as The Bridges.  

Mr. Neils and Ms. Rosenthal allege that the planning commission decision on the Bridges could aid EHL in achieving its goals.  The Bridges wants to develop some sensitive coastal sage scrub lands which may be key habitat for the California Gnatcatcher.  They allege that this would have a “reasonably foreseeable financial effect” on EHL because:  (1) EHL has threatened to litigate if the project is approved;  (2)  EHL is using paid consultants to assist it on this project;  (3)  EHL wants to purchase the property and a denial would reduce the cost; and  (4)  EHL uses its work on projects like The Bridges to assist its fundraising efforts.

You contacted Dan Silver, the Executive Director of EHL and he advised you that EHL had submitted extensive comments as part of the public review process but had not “threatened” litigation.  He believes that the Escondido Creek Conservancy, a separate and independent environmental advocacy group, would bring litigation.  He also thinks that there may be other community litigants.  

Mr. Silver acknowledged that EHL is using paid consultants on this project but stated that it would do this anyway and Mr. Beck’s position on the planning commission is irrelevant to this practice because this project is going to go to the Board of Supervisors for final decision anyway.  He stated that EHL has no plans to acquire the property but he has heard that the Escondido Creek Conservancy may.  He stated that a specific project like The Bridges would have no impact on EHL’s fundraising.  As noted above, most of its money comes from institutional grants from organizations that support it due to its efficiency and effectiveness in advocating a broad, regional philosophy of habitat conservation and not from an interest in a specific project.  Mr. Silver stated that The Bridges would have no impact on EHL’s funding.  
Mr. Beck has requested that you seek written advice from the Commission to give him guidance as to whether he may participate in the San Diego County Planning Commission’s consideration of The Bridges project given his employment with the EHL.  
ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step analysis for determining whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  

Steps 1 & 2.  Is a public official making, participating in making, or influencing a governmental decision?  

As a member of a local government agency, the San Diego County Planning Commission, Mr. Beck is a public official under the Act.  (Section 82048.)   A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)   In participating in the San Diego County Planning Commission’s consideration of The Bridges project, Commissioner Beck would be making governmental decisions.  
Step 3.  Does the official have a potentially disqualifying economic interest? 

A public official has a financial interest in a decision within the meaning of Section 87103 “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· Real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· His or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
 

Mr. Beck’s economic interests 

Mr. Beck has an economic interest in EHL because he is employed by the nonprofit organization, and has received income from it aggregating $500 or more within 12 months prior to the time the planning commission decisions on The Bridges will be made.  (Section 87103(c).)  Accordingly, planning commissioner Beck shall not make, participate in making or use his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on EHL.

Step 4.  Are the official’s economic interests directly or indirectly involved in the governmental decision?  

Next we turn to the degree of involvement of the official’s economic interests in the decision.  With respect to an economic interest in a source of income, such as         Mr. Beck’s employer EHL, Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
If a business entity, source of income, or source of gift is not directly involved in a governmental decision, materiality standards for an indirectly involved entity apply.  (Regulation 18704.1(b).)  
Here the developer of The Bridges is the entity who has requested that the San Diego Planning Commission consider the project.  EHL is not initiating the proceeding, nor is it a named party in, or the subject of, the planning commission’s consideration of The Bridges housing development.  EHL is therefore indirectly involved in the planning commission’s decisions concerning The Bridges development.  (Regulation 18704.1(b).)  Because Mr. Beck’s source of income is not directly involved in the governmental decision we apply the materiality standards in Regulation 18705.3(b) below.  
Step 5.  Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect.
Regulation 18705.3(b)(2)(A)-(F) sets forth different materiality standards for sources of income that are nonprofit entities, depending on the financial size of the entity involved.  According to your facts, the annual gross receipts of EHL are between $100,000 and $1,000,000, so the following standards apply:
“(2)  Sources of income which are non-profit entities, including governmental entities.  The effect of a decision is material as to a nonprofit entity which is a source of income to the official if any of the following applies:  . . . .

“(E)  For an entity whose gross annual receipts are more than $100,000 but less than or equal to $1,000,000 the effect of the decision will be any of the following:

“(i)  The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more.  

“(ii)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.  

“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.”  (Regulation 18705.3(b)(2)(E).)

            Nexus Test

            In addition to the materiality standard above, there is also a separate materiality standard which applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency.  The materiality threshold is understandably much lower when a public official is paid by a private entity to accomplish some action that is within the official’s public decision-making authority.  The “nexus test” is set out at Regulation 18705.3(c):
              

“(c)  Nexus.  Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”

The rationale for the nexus test is that when an employee earns a salary to accomplish a purpose that may be advanced by what he or she does as a public official, we presume that the employer is benefiting from the actions of the employee in his or her official capacity.  (Yarnell Advice Letter, No. A-00-161.)  Typically, a “nexus” is found in situations where the official is also a high-level employee with direct influence and control over his or her employer’s management or policy decisions.  (Moser Advice Letter, No. A-03-147; Low Advice Letter, No. A-99-304.)     

Here, Michael Beck is the San Diego director for EHL; the executive director is located in Los Angeles.  Mr. Beck works on projects in the San Diego municipal area and works on a land trust project involving restoration of endangered habitat.  Given the small size of the nonprofit EHL, and the fact that Mr. Beck is the organization’s San Diego director, we assume he has influence over the nonprofit’s policy decisions.  In this case, Mr. Beck receives salary from EHL and attempts to further the organization’s goals of habitat conservation.  In furtherance of that goal, EHL has taken a position opposing the Bridges development.  In the instance of the decision on The Bridges, EHL’s goals overlap with Mr. Beck’s decision-making authority as a planning commissioner.   Because Mr. Beck receives income to achieve a goal or purpose that would be aided or hindered by the planning commission decision, the nexus test applies.  
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


�  With respect to personal finances, “[a] reasonably foreseeable effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.”  (Regulation 18705.5(a).)  In this case, however, there are no facts to suggest that the planning commission decision on The Bridges will have any financial effect on the personal finances of Mr. Beck or his immediate family.  








