




March 12, 2007
Eugene Whitlock
Deputy County Counsel
County of San Mateo
Hall of Justice and Records, 6th Floor
400 County Center

Redwood City, California 94063-1662
RE:  Your Request for Informal Assistance
         Our File No. I-07-025
Dear Mr. Whitlock:

This letter is in response to your request for advice on behalf of the Honorable Julie Borden, Board Member of the Hillsborough City School District (“District”), regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because the nature of your question is fact-sensitive, and thus not appropriate for formal written advice, we provide you with informal assistance.

QUESTIONS

1.  Does Board Member Borden have a conflict of interest under the Act if she makes, participates in making, or attempts to use her official position to influence the consideration or approval of a proposed plan before the District regarding renovation and construction of West Hillsborough Elementary School which is 350 feet away from her residence?

2.  If Board Member Borden has a conflict of interest, would the “public generally” exception under the Act permit her to participate in the District’s decisions regarding the renovation or construction of the West Hillsborough Elementary School?

CONCLUSIONS

1.  Because Board Member Borden owns real property within 500 feet of West Hillsborough Elementary School, the financial effect of District decisions regarding the elementary school on the value of her residence is presumed to be material.  However, this presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the Board Member’s residence.  Reasonable reliance on an appraisal by a disinterested and qualified real estate professional, if based on an accurate understanding of the pertinent facts and circumstances, including the factors listed in regulation 18705.2(b)(1)(A)-(C), will generally be sufficient to rebut this presumption.
2.  Assuming Board Member Borden has a conflict of interest regarding decisions affecting West Hillsborough Elementary School, the “public generally” exception (Step 7) may permit Board Member Borden to participate in the decision, despite her conflict of interest, if either (1) 10% or more of all property owners or homeowners in the District, or (2) 5,000 property owners or homeowners in the District would be affected, and the governmental decisions in question would affect her economic interest in substantially the same manner as it would affect the significant segment identified.
FACTS


Julie Borden is a member of the Governing Board of the Hillsborough City School District (“District”).  Board Member Borden owns her family’s residence located at 340 Alberta Way in Hillsborough, California.  It is a one-story, single family residence in a residential neighborhood.  Board Member Borden’s interest in her house has a value exceeding $2,000.  As indicated in an independent appraisal report by Enright & Company, Inc. [File: 07-549] dated January 2007 (the “Enright Report”), which you enclosed with your request for advice, most residences in the Board Member’s immediate neighborhood have lot sizes and conditions similar to her residence.
The nearest boundary of Board Member Borden’s residence is 350 feet from the nearest boundary of West Hillsborough Elementary School (the “Elementary School”), one of the District’s four school sites.  Your letter provides no information regarding the location of any other District school campuses relative to the Board Member’s house.
In November 2002, District voters approved a $66.8 million general obligation bond measure for school renovation and construction, including work at the Elementary School.  The District’s Board will also consider revising their District-wide Master Plan and, specifically, a building strategy for the Elementary School.  You write that the District is studying the following renovation options for the Elementary School, scheduled to commence in the summer of 2007: (1) ADA upgrades (interior and exterior), and (2) renovation of classrooms, for a total estimated cost of $6 million.  
For 2008, the District is considering adding four additional classrooms and the cost is estimated to be between $2 million and $4 million.
The Enright Report, on page four, states that “[b]ased on the analyses presented within this appraisal consultation report, and subject to the assumptions and limiting conditions, to follow, it is concluded that renovation of the West Hillsborough Elementary School would not have any financial effect on the subject property.”  (Emphasis in original.)  Neither the Enright Report or your letter contains information regarding, e.g., the number of property owners or residential property owners in the District, or the median residential lot size in the District.
ANALYSIS

The primary purpose of the Act’s conflict-of-interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.

Steps One and Two:  Is the individual a “public official” and will he be making, participating in making, or attempting to influence a government decision?
Board Member Borden is considered a “public official” that makes, participates in making, or attempts to use her official position to influence governmental decisions in her role as a school board member.

Step Three:  Identify the public official’s economic interests.
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; reg. 18703.5).
Board Member Borden has an interest in her real property worth at least $2,000.  Therefore, she has an economic interest in her real property.  You have not identified any other possible economic interests associated with this official.
Step Four:  For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use her official position to influence.
Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest.  First, the official must decide whether the economic interest is directly or indirectly involved in the specific decision in question.  (Reg. 18700(b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700(b)(5).)  The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700(b)(6).)
Real Property:  Real property in which a public official has an economic interest is directly involved in a governmental decision if, for example:
 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.”  (Regulation 18704.2(a).)

Board Member Borden owns a residence, the border of which is 350 feet away from the nearest boundary of the Elementary School.  Thus, pursuant to regulation 18704.2 (a)(2), her real property is directly involved in the decision(s) in question.

Steps Five and Six:  Materiality and Reasonable Foreseeability.
Step Five asks whether a conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is “material.”  (Reg. 18700(a); see also regs. 18705 – 18705.5.)
Step Six asks whether an effect on an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Reg. 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  But first, we apply the Step Five analysis.

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).





�  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; reg. 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision maker regarding the governmental decision.  (Section 87100; reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; reg. 18702.3.)





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





