March 15, 2007
Catherine L. DiCamillo

City Attorney

1901 Airport Road, Ste 300

South Lake Tahoe, California 96150-7004

Re:
Your Request for Advice


Our File No.  A-07-026

Dear Ms. DiCamillo:

This letter is in response to your request for advice on behalf of South Lake Tahoe City Councilmember Jerry Birdwell regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Does Councilmember Birdwell have a conflict of interest prohibiting him from participating in decisions by the City of South Lake Tahoe to provide funding to either the Lake Tahoe Visitors Authority or any of several local Chambers of Commerce from monies raised through the City’s Transient Occupancy Taxes?
CONCLUSION

No.  Under the facts presented, it is not reasonably foreseeable that the decision will have a material financial effect, under the applicable thresholds, on any of Councilmember Birdwell’s economic interests identified herein.  Therefore, the Act does not prohibit Councilmember Birdwell from participating in decisions by the City of South Lake Tahoe to provide funding to either the Lake Tahoe Visitors Authority or any of several local Chambers of Commerce from monies raised through the City’s Transient Occupancy Taxes.
FACTS


Councilmember Birdwell owns a 50 percent interest in a lodging property and business in the City of South Lake Tahoe (the “City”) known as Black Bear Inn (the “Inn”).  The Inn has nine rental units, and rental rooms include breakfast and a wine and cheese reception.  The Inn functions as a bed and breakfast type of lodging facility.  Most of Inn’s business is generated through the efforts of the Inn, with most of the revenue coming from guests solicited directly by the owners of the business, rather than those obtained through advertising services of the Lake Tahoe Visitors Authority (the “LTVA”) or any Chamber of Commerce.


The revenue numbers for the past three years have been obtained by council-member Birdwell by including a section in his registration sheets for the guests to note how they learned of the Inn and compiling the dollar values associated with the stay which guests attribute to either the LTVA or the Chamber of Commerce.  Those figures are:

	Black Bear Inn
	2006
	2005
	2004

	Total Revenues
	$331,000.00
	$272,000.00
	$222,000.00

	Lake Tahoe Visitors Authority*
	$           0.00
	  $       420.00
	$           0.00

	Chamber of Commerce*
	$    1,815.00
	$       765.00
	$    3,530.00


*revenues generated by
Councilmember Birdwell has owned a 50 percent interest in the Inn for the past eight years, during which time he has served on the board of directors of the Chamber of Commerce.  He is not presently serving on the board of directors of any of the Chambers of Commerce that operate within the City, and he does not serve on the Board of Directors of the LTVA.


The LTVA was formed around 1985 as a Joint Powers Agency of the City, and the County of Douglas, Nevada, to promote tourism in the South Shore portion of the Lake Tahoe Basin.  The LTVA is composed of representatives from the City; Douglas County, Nevada; the local Chamber of Commerce; and a local lodging association.  The LTVA seeks funding from the City each year.  In the most recent three years, the City granted the LTVA’s funding request in the following amounts:

2005/2006 — $225,000

2004/2005 — $225,000

2003/2004 — $518,000


In the past three fiscal years the South Lake Tahoe Chamber of Commerce requested and received funding from the City as follows:

2005/2006 — $ 93,018
2004/2005 — $101,474
2003/2004 — $122,474

Last Fall, the South Lake Tahoe Chamber of Commerce merged with a Nevada entity — the Tahoe-Douglas Chamber of Commerce, forming a new South Tahoe Chamber of Commerce.  This organization has requested funding from the City.  Additionally, a new Chamber of Commerce — the South Lake Tahoe Chamber of Commerce has also requested funding from the City.  It is anticipated that the city council will be receiving the annual requests for funding in the very near future, with the funding requests of the LTVA and the two Chambers of Commerce coming before the city council at its March 6, 2007, meeting.


Every lodging property in the City is listed in the LTVA’s major publications and on its website.  The LTVA provides a monthly newsletter, via e-mail, that highlights one or two lodging properties.  The LTVA provides an opportunity to each lodging property to be highlighted in a monthly newsletter for a fee of $400.  The opportunity is available to every lodging property and is sold on a first-come, first-served basis.  Councilmember Birdwell’s business has participated in this monthly newsletter service twice in the past eight years, most recently in the summer of 2006.

The City obtains approximately 5.5 million of its 28 million dollar General Fund budget from Transient Occupancy Taxes, which are currently ten percent of lodging properties’ gross revenues from the rental of their rooms.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Birdwell A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the South Lake Tahoe City Council, Councilmember Birdwell is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  Councilmember Birdwell will be called upon to consider whether the City should approve or disapprove of the expenditure of funds received from the City’s Transient Occupancy Taxes to various Chambers of Commerce and the Lake Tahoe Visitors Authority.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Davis Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (section 87103; reg. 18703.5). 

For purposes of section 87103, “indirect investment or interest means any investment or interest owned by the spouse of dependent child of a public official, … or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)

Your request does not present any facts indicating that Councilmember Birdwell has any economic interests under other than those related to his ownership interest in the Inn lodging property.   Accordingly, our analysis is limited to Council- member Birdwell’s economic interest arising from his ownership of the Inn and its property.  

You have indicated that Councilmember Birdwell has a 50-percent ownership interest in the Inn.  We assumed that this interest is worth $2,000 or more and that he is also a “director, officer, partner, trustee, employee, or holds any position of management with the business.”  Therefore, Councilmember Birdwell had an economic interest in the Inn under both sections 87103 (a) and (d).  Additionally, according to the figures you have provided, Councilmember Birdwell will have received $500 or more in income during the 12 months prior to the governmental decision.  Therefore, Councilmember Birdwell has an additional economic interest in the Inn as a source of income to him.

As an owner with a ten-percent or greater interest in the business, Councilmember Birdwell also has a source of income economic interest in each of the customers of the Inn from whom he receives $500 or more as his pro rata share of the income of the business.  (Sections 82030, 87103(c).)  
Finally, Councilmember Birdwell has an economic interest in the real property on which the Inn is located, either as a direct owner of the property, or as an indirect owner through the business because he owns a 10-percent or greater interest in the business.
 Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





