March 19, 2007
Jack L. White
Office of the City Attorney

200 S. Anaheim Blvd, Suite 356
Anaheim, California 52805

RE:
Your Request for Advice


Our File No. A-07-035
Dear Mr. White:

This letter is in response to your request for advice on behalf of Anaheim City Councilmember Lucille Kring regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.   Please note that our advice issued in response to your request is limited to obligations arising under the Act.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


May Councilmember Kring participate in a governmental decision concerning a request for a rehearing by the owner of the SunCal property and, if a rehearing is granted, may she participate in any governmental decisions relating to the proposed Anaheim General Plan Amendment, Anaheim Resort Specific Plan Amendment, including an amendment to the Anaheim Resort Residential Overlay, and Addendum to the Mitigated Negative Declaration, authorizing an additional alternative for possible future development of the SunCal property (collectively, the “Project Decision”)?
CONCLUSION


Yes.  Under the facts presented, Councilmember Kring has no identifiable economic interests as defined under the Act.  Accordingly, she will have no conflict of interest under the Act if she makes, participates in making, or uses her official position to influence governmental actions affecting the Project Decision.  We caution, however, that should these factors change, particularly with respect to the potential lease of property for the opening of a wine bar, you may wish to seek further advice.
FACTS

The City of Anaheim (the “City”) is a charter city comprising approximately 50 square miles in northern Orange County.  The City has a current population of approximately 343,000.


Councilmember Lucille Kring was first elected to the Anaheim City Council (the “Council”) in November 1998 and served one four-year term, which expired in November 2002.  She was not a member of the Council between November 2002 and November 2006.  She was re-elected to the Council in November 2006 and currently serves in the position.

The Anaheim Garden Walk (the “Garden Walk”) Project is an approximately 29.1 acre mixed use project bordered by Katella Avenue, Harbor Boulevard, Disney Way, and Clementine Street.  The full project at build out will be composed of up to 569,750 square feet of specialty retail, restaurants, and entertainment uses, including: movie theaters; 1,628 hotel rooms ― including up to 500 vacation ownership units; 278,827 square feet of hotel accessory uses; a transportation center; and 4,800 off-street parking spaces.  The Garden Walk project will be built in multiple phases.  The first phase, which includes approximately 439,600 square feet of retail, restaurants, and entertainment uses, is currently under construction with an anticipated opening date in or around Spring 2008.

The Anaheim Resort is the only area of the City designated by the General Plan for commercial recreation land uses.  This General Plan land use designation is implemented by three specific plans:  the Disneyland Resort Specific Plan, the Anaheim Resort Specific Plan, and the Hotel Circle Specific Plan.  The Disneyland Resort Specific Plan applies to 490 acres within The Anaheim Resort and includes the Disneyland theme parks and Downtown Disney.  The Anaheim Resort Specific Plan provides for the development of approximately 582 acres within The Anaheim Resort with hotels, motels, convention and conference facilities, restaurants, retail shops, and entertainment facilities.  The Hotel Circle Specific Plan applies to only 6.8 acres within the Anaheim Resort.  The Garden Walk property is located within the Disneyland Resort Specific Plan area and the SunCal property is located in the Anaheim Resort Specific Plan area.  The “Commercial Recreation” land use designation applies to both the Garden Walk property and the SunCal property.
On September 9, 2006, prior to her current term of service on the city council, Ms. Kring signed a nonbinding letter of intent with the Garden Walk stating the parties desire and intent to subsequently enter into a 10-year lease of approximately 2,000 square feet of commercial retail space in the Garden Walk and enumerating proposed terms of the potential lease.  The letter of intent does not obligate Councilmember Kring to lease space in the Garden Walk, and she may later determine not to lease any space in the project without liability or penalty.

In our telephone discussion on March 16, 2007, you clarified that Councilmember Kring does not have an option to lease the property where she is considering locating the wine bar and that no consideration has changed hands relating to this property. You also sent, by facsimile, a copy of the document you described above as the non-binding letter of intent.  The last paragraph of that document provides, in part:

“This proposal does not constitute an offer to lease the Premises.  No legal obligation or warranties and/or representations are being created by this letter or any other written or oral communications until an agreement, if any, is signed by both Landlord and Tenant.”  


Councilmember Kring and her husband currently intend to open a wine bar in the proposed Garden Walk location.  They may seek additional investors in the business and the financial and capital structure of the business has yet to be determined.  The proposed wine bar would require a license from the Alcoholic Beverage Control Board and, if approved, it is anticipated that the wine bar would sell wine by the glass and bottle, wine and gourmet gift baskets, food items, and other accessory items as yet to be determined.  A portion of the 2,000 square feet of space would be available for meeting and catered events for small groups.  Neither Councilmember Kring nor her husband has any prior experience operating a wine bar or similar business.

In August 2006, prior to Councilmember Kring’s current term of service on the city council, the council approved a Mitigated Negative Declaration, General Plan Amendment and an amendment to the Anaheim Resort Specific Plan, including adoption of the Anaheim Resort Residential Overlay that authorizes a limited amount of residential development in conjunction with hotel development on certain properties in the Anaheim Resort, including the SunCal property.  At that time, the city council also requested the City staff to initiate possible further amendments to the Anaheim General Plan and the Anaheim Resort Specific Plan, including the Anaheim Resort Residential Overlay, to authorize an all-residential development with a mandatory affordable housing component, but without a required hotel component, (the “Project Decision”) on the SunCal property ― a 26.7 acre parcel of property south of Katella and east of Haster in the Anaheim Resort.

Assuming the Project Decision is approved, any further development of the SunCal property pursuant to the Project Decision would require an application and development plan by the property owners and additional discretionary actions and approvals by the city planning commission and/or city council.  Although no development plan has as yet been submitted to the City for approval, it is believed that the SunCal property could ultimately accommodate approximately 1,500 residential units if the Project Decision is approved and subsequent discretionary approvals are obtained.  Alternative development options are, and will continue to be, available for development of the SunCal property in addition to the all-residential, affordable housing development option that would be potentially available by approval of the Project Decision.

The SunCal property is located approximately 1,225 feet from the Garden Walk property when the distance is measured at the nearest points between the two properties.  The nearest point of the SunCal property is approximately 2,300 feet from the site on the Garden Walk property where the proposed wine bar would be located.  There are approximately 2,857 retail businesses licensed within the City.

On January 22, 2007, the Anaheim Planning Commission held a public hearing concerning the Project Decision and, as a result, approved the addendum to the mitigated negative declaration but denied the General Plan Amendment and amendment to the Anaheim Resort Specific Plan Amendment and Anaheim Residential Overlay relating to the SunCal property.

On February 13, 2007, following a request for review of the planning commission decision, the city council held a de novo public hearing regarding the matter.  Shortly before the hearing, Councilmember Kring was made aware of Crabb Advice Letter, No. A-00-66 issued by the Commission on March 30, 2001.  Based on the contents of the Crabb letter, and due to the limited time available to review the issues raised by the letter prior to the commencement of the scheduled public hearing including, but not limited to, determining the materiality of any financial effect the Project Decision could have upon any of Councilmember Kring’s economic interests, Councilmember Kring, following consultation with city attorney, declared a potential conflict of interest and refrained from participating in the Project Decision. 

Following the conclusion of the public hearing on February 13, 2007, and as a result of Councilmember Kring’s abstention, the vote by the city council on the Project Decision was a 2 to 2 tie.  In accordance with the city council’s adopted procedural rules, the tie vote resulted in reinstatement of the decision of the planning commission.

Within the time provided by city ordinance, the SunCal has filed a request for a rehearing of the Project Decision.  The request for rehearing of the Project Decision is now pending before the city council for consideration and action.  Councilmember Kring is requesting written advice on the questions posed in this letter concerning her ability to vote on the rehearing decision and the Project Decision.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Kring A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the Anaheim City Council, Councilmember Kring is a public official under the Act.  (Section 82048.)  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.  Councilmember Kring will be called upon to consider whether the City should approve or disapprove of the rehearing request and the Project Decision.  Therefore, she will be making, participating in making, or otherwise using her official position to influence a governmental decision.

Step 3:  Does Councilmember Kring Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (section 87103; reg. 18703.5). 

Section 82033 defines real property as:  “… any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official …” (emphasis added).  Accordingly, if Councilmember Kring has an option to lease property in the Garden Walk, and that option is valued at $2,000 or more, she has an economic interest in real property.

However, you have indicated that Councilmember does not have an option on the property, but rather has signed a non-binding letter of intent to enter into an agreement, and that no consideration has been paid, or promised, by her pursuant to any agreement on the property.  Therefore, Councilmember Kring does not, at this time, have any leasehold, beneficial, or ownership interest or an option to acquire such an interest in real property that is valued at $2,000 or more.  Absent those factors, Councilmember Kring does not have a real property economic interest.

Section 82005 defines “business entity” as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.” 
In order for a business entity to be considered an economic interest, an official must have an investment of $2,000 or more or be a director, officer, partner, trustee, employee, or hold any position of management.  Under the facts presented, Councilmember Kring is not currently operating, nor does she have any investment in or hold any position with, the wine bar.
  At his point, the wine bar exists only in thought as a potential future enterprise.  Accordingly, under the facts presented, Councilmember Kring does not have an economic interest in a business entity.
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


� See regulation 18729 for valuing leasehold interests.


� You have not presented any factors to indicate any other real property economic interest Councilmember Kring may have.  Accordingly, our discussion of Councilmember Kring’s economic interests in real property, if any, is limited to the potential lease on the Garden Walk property.


� Once again you have not presented any facts relative to any other businesses Councilmember Kring may have; so our analysis is limited to facts presented relative to the wine bar.





