March 7, 2007

Mr. Robert Stadum

President Board of Directors

Hi-Desert Water District

225 S. Civic Dr., Ste 1-5

Palm Springs, California 92262-7226

RE:

Your Request for Informal Assistance


Our File No. I-07-037
Dear Mr. Stadum:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) Please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
QUESTION



Do the Act’s conflict of interest provisions prohibit you from participating in a governmental decision involving the Hi-Desert Water District’s approval of a Water Supply Assessment (“WSA”) report? 
CONCLUSION


You are prohibited from participating in the governmental decision if the reasonably foreseeable financial effects of the decision on any of your economic interests are material, as discussed herein.  Based on the facts you have provided, we cannot conclude with certainty that you do or do not have a conflict of interest.  Ultimately, the decision whether to participate in the approval of the WSA is one that must be determined by you according to your understanding of the facts as they exist at the time of the governmental decision.
FACTS


On January 16, 2007, we received a request for advice from you concerning other issues that presented the following facts that are equally applicable to your questions herein.
 

You serve as an elected member of the Board of Directors of the Hi-Desert Water District (the “District) in the capacity of Board President.  The District was formed in 1962 as a special district pursuant to California Water Code sections 3000 et seq. and provides water services to 25,000 customers within a fifty-seven mile radius that includes the Town of Yucca Valley, as well as unincorporated areas within the County of San Bernardino.  


You own various real property and business interests within the service area of the District.  You are a fifty-percent owner in Living Space, a real estate investment and home building company.  Living Space has recently purchased a twenty-acre parcel and an option to purchase an additional forty acres within the service area of the District.  Following the acquisition of the property, including the option, Living Spaces formed Yucca Valley 98 Homes (“YV98H”) a limited liability corporation.  You own a twenty-five percent interest in YV98H.  At some future date, YV98H plans to develop the sixty-acre parcel with residential dwellings. 

On February 23, 2007, we received this request via facsimile in which you presented the following additional facts. 

The District has prepared a Final Water Supply Assessment (“Final WSA”) pursuant to California Water Code sections 10910 et seq. (commonly referred to as Senate Bill 610, “SB 610”).  Under this section, once a city or county has determined that a project is subject to the California Environmental Quality Act, the local municipality must identify the public water system that may supply water for the project and request a public water system to prepare a water supply assessment for the project.  The WSA must state “whether the public water system’s total projected water supplies available during normal, single dry, and multiple dry water years during a 20-year projection will meet the projected water demand associated with the proposed project, in addition to the public water system’s existing and planned future uses, including agricultural and manufacturing uses.”  (Cal. Water Code section 10910)c)(3).)   In other words, whether the water supply will be able to meet the projected water demand associated with the proposed project during the subsequent twenty-year time frame.

The public water system’s approval of a WSA does not constitute approval of the proposed project, nor does the public water system’s determination in the water supply assessment constitute a final decision regarding the sufficiency of water supplies for the proposed project or other needs of the public water system.  Rather, the lead agency (in the case the Town of Yucca Valley), based on the entire record, shall determine whether projected water supplies will be sufficient to satisfy the demands of the project, in addition to existing and planned future uses.  (Cal. Water Code section 10911(c).) 


The District has recently prepared a WSA in connection with the Town of Yucca Valley’s consideration of a new development, the Mountain Vista Development Project (“Mountain Vista”).  The WSA concluded that the total projected water supplies available to the District, during the next twenty-year period, will be able to meet the water demand associated with Mountain Vista in addition to the District’s existing and planned future water uses. 


As provided in your previous letter, and restated above, you have an ownership interest in two companies that own a significant amount of property within the District.  None of your properties are within 500 feet of the Mountain Vista Development, and you state that you have no economic interest in the project.  
ANALYSIS

POTENTIAL CONFLICT OF INTEREST


The Act’s conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Are You a Public Official? 


The conflict of interest provisions of the Act only apply to public officials. (Section 87100.)  Public officials include members of committees, boards or commissions with decision making authority.  (Regulation 18701(a)(1).)  Officials of all special purpose districts are also included under the provisions of the rule.  As a member of the Hi-Desert Water District you are a public official under the Act. 

Step Two:  Will You be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

In addition, a public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)  Therefore, you will be participating in making a governmental decision if you advise, recommend or negotiate a course of action for the District pertaining to the District’s approval of a Water Supply Assessment (“WSA”) report. 


Furthermore, a public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the District regarding the decisions.  (Regulation 18702.3.)
 
As a boardmember of the District you will be called upon to consider whether the District should approve or disapprove a Water Supply Assessment (“WSA”) report.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.
Step Three:  What are Your Economic Interests—The Possible Sources of Conflict of Interest? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; regulations 18703-18703.5.)  The applicable economic interests include: 

· an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· an economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, regulation 18703.5.)


For the purposes of this section indirect investment or interest means any investment or interest owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103(e).)

Economic Interests Identified

Based on the facts submitted, you have identified the following economic interests: 

Business Entities: 

You have an economic interest in the business entity Living Space both because you have an investment of $2,000 or more and because you are a partner in the business.  Additionally, you have an economic interest in the business entity YV98H because you indicated that your twenty-five percent ownership interest in YV98H represents an investment of $2,000 or more.  If you are an officer, director, partner, employee, or hold any position of management in YV98H, you would also have an economic interest in the company based on your position.  (See regulation 18703.1(b).)


Moreover, the Act provides that an indirect investment or interest means any investment or interest owned by a business entity which the official owns directly, indirectly, or beneficially a ten-percent interest or greater.  (Section 87103.)  Because you own a twenty-five-percent interest in YV98H and a fifty-percent interest in Living Space, you have an indirect interest in any investment or interest owned by either of these two business entities. 
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


� The previous request concerned separate governmental decisions unrelated to the question presented herein.  The previous request is being addressed as part of a separate advice letter (07-012).  However, because you indicated that the issue herein was more urgent, we are addressing your second request first.


� Exception: Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See regulation 18702.4)  This exception does not apply to you because you do not have a financial interest in Mountain Vista and have not indicated that you want to speak on this matter as a member the general public. 





