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RE:
Your Request for Informal Assistance

Our File No. I-07-041

Dear Ms. Bobak:

This letter responds to your request for advice on behalf of Yorba Linda City Councilmember Jan Horton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because some aspects of your question are hypothetical, we are treating your request as one for informal assistance.
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTIONS
1.   Does Councilmember Horton have a potential conflict of interest that would prohibit her from participating in government decisions regarding redevelopment of the downtown and old town sections of the city because she owns property within 500 feet of one of the discrete project areas?

2.   Does Councilmember Horton have a conflict of interest that would prohibit her from participating in other government decisions, not related to the redevelopment plan, but involving property within the redevelopment area? 
CONCLUSIONS

1.   Yes.  Councilmember Horton has a conflict of interest due to her economic interest in her personal residence, which is located within 500 feet of the redevelopment project area, unless the specific decision can be segmented from decisions regarding the area near her property.

2.   No.  She may be able to vote in particular instances, discussed below, but only after a fact-specific analysis on her part.

FACTS


You represent Yorba Linda City Councilmember Jan Horton.  The Yorba Linda City Council also serves as the Board of Directors of the Yorba Linda Redevelopment Agency.  The City of Yorba Linda (the “City”) has adopted a redevelopment project area and plan that encompasses most of the downtown and old town areas.  The project area is split into 16 discrete sections: thirteen numbered sections and three lettered sections.  Councilmember Horton’s residence is within 500 feet of the northwest corner of the redevelopment plan’s section 13.  
The city council and the redevelopment board anticipate that several decisions regarding the redevelopment area will soon come before them.  There is no particular decision before either body at this time, but you have postulated several items that may soon arise.  For example, the local farmer’s market may request use of city property to operate its market.  Additionally, a property owner may submit an application to the city council to convert an old jewelry shop to a restaurant, which would necessitate making allowances for a parking shortage.  The redevelopment board may have to consider a parking variance, waiver of parking fees, or other agreement wherein the City would use payments for parking toward constructing downtown public parking lots. 
Councilmember Horton would also like to propose and participate in decisions regarding programs affecting more than one property in the downtown portion of the redevelopment project area.  None of these projects would be within 500 feet of Councilmember Horton’s residence.  Her ideas include programs to improve the façades of properties on Main Street, to convert vacant city lots into temporary parking lots, to place benches along Main Street and/or the surrounding areas, to improve landscaping on and around Main Street, and other similar programs.  

Finally, the City established a “Town Center Blue Ribbon Commission,” composed of 24 city residents who will provide the city council with recommendations regarding redeveloping the Town Center Master Plan, including amendments to the General Plan and possible zone changes.  Some of these recommendations may involve section 13.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Is Councilmember Horton a public official?

As an elected member of the city council and a de facto member of the Redevelopment Agency Board of Directors, Councilmember Horton is a public official under the Act.  (Section 82048.)
  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.  (Regulations 18702.1-18702.4.)
Step Two:  Will Councilmember Horton be making, participating in making, or using or attempting to use her official position to influence a governmental decision?

As a member of the city council, Councilmember Horton will be called upon to make decisions regarding the redevelopment project area.  She may also propose her ideas to the council for their consideration, and participate in decisions regarding these ideas.  Therefore, she will be making, participating in making, or otherwise using her official position to influence a governmental decision.
Step Three:  Does Councilmember Horton have a financial interest in the decisions at issue? 


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include:

1.  An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

2.  An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

3.  Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

4.  Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

5.  A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
Based on the facts you provided, Councilmember Horton has an economic interest in her home in Yorba Linda.  While you have not stated the property’s worth, Councilmember Horton presumably has an economic interest of at least $2,000 in the property.  (Section 87103.)  Your request for advice provided no other facts regarding any other potential economic interests.  Accordingly, our analysis is limited to Councilmember Horton’s economic interest in the real property upon which her residence is located. 

Step Four:  Is the economic interest directly or indirectly involved in the governmental decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  Further, for purposes of decisions under Regulation 18704.2(a)(5), real property is considered to be located within 500 feet of the property that is the subject of the governmental decision if any part of the real property is within 500 feet of the boundaries of the redevelopment project area.  (Ibid.)  
Accordingly, for decisions involving a redevelopment project area, the real property is directly involved if it is: 
· Within 500 feet of any boundary line of the redevelopment area as a whole and;
· The decision includes any of the following: designating the survey area, selecting the project area, adopting the preliminary plan, forming a project area committee, certifying the environmental document, adopting the redevelopment plan, adding territory to the redevelopment area, or rescinding or amending any of the above decisions.  (Regulation 18704.2(a)(1), (a)(5).)
You have suggested that the City has already engaged in many of these enumerated decisions; for any other decisions included above, Councilmember Horton is disqualified from participating because she owns property within 500 feet of the redevelopment area.
If the decisions do not involve redevelopment project decisions as enumerated above, and do not involve property within 500 feet of Councilmember Horton’s property,
 or the decisions can be segmented from decisions affecting section 13 (see below), the only redevelopment section located within 500 feet from Horton’s residence, the real property is presumed to be indirectly involved in the decision.  Whether the city’s Blue Ribbon Commission or a permit applicant raises the decision point is immaterial to this inquiry.
Segmentation

When analyzing each decision individually, Councilmember Horton must determine whether the decision is a discrete issue, or whether it is inextricably linked to the entire redevelopment area.  If the decision will necessarily affect the entire project site, even though only one section is the subject of the decision, Councilmember Horton may be disqualified.  
In the past, Commission staff has advised that if the decisions about one section are inextricably linked to the entire plan, the 500-foot distance applies.  (See, e.g, Kaplan Advice Letter, No. I-98-224, Ball Advice Letter, No. A-98-124.)   Further, some decisions may be too interrelated to be considered separately.  If the resolution of one decision will effectively determine the result of the other decision (impacting section 13), Councilmember Horton must disqualify as to both. (See Tindall Advice Letter, No. A-91-414.)  For example, if the same policies and interests are at stake in both decisions, or if deciding to deny monetary support to one section would increase support for section 13, she would be disqualified.  (Ibid.)
In the Siegel Advice Letter, No. I-90-682 (copy enclosed), the Commission stated that if a redevelopment area has already been adopted and the city is now in the process of adopting specific project area plans, these decisions may be able to be segmented in a manner that may permit participation in some decisions. (Siegel Advice Letter, No. I-90-682.) 
Any decision that may be segmented and that does not directly involve the councilmember’s property will be indirectly involved.  (See Regulation 18704.2(b).)  Because you have not provided sufficient information on the decisions in question, we are unable to provide you with a more comprehensive analysis.  If you need further assistance, please feel free to request supplemental advice once the decision has been formulated.
Step Five:  What is the applicable materiality standard? 

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For real property directly involved in a governmental decision, any financial effect, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)    

For real property that is indirectly involved in a governmental decision, the financial effect is presumed not to be material.  (Regulation 18705.2(b)(1).)  One may rebut the presumption with proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an interest.  (Ibid.)

Step Six:  Is the material financial effect reasonably foreseeable?
Once a public official has determined the materiality standard that applies to his or her economic interest, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A financial effect on an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  
As we stated above, each governmental decision must be analyzed independently to determine if there will be a reasonably foreseeable material financial effect on an official’s economic interests.  (In re Owen, supra.)  The Commission has previously stated that a goal of redevelopment plans is to increase property values, in particular within the project area, but also within the entire community.  (Siegel Advice Letter, supra.)  The Siegel letter also stated that renovation of the downtown area would likely lead to an increase in the value of the property in the immediate vicinity.  It would therefore be reasonably foreseeable that the properties in proximity to the redevelopment areas would experience some financial effect from any redevelopment decisions.

While the old jewelry store/future restaurant is located within the redevelopment project area, the decisions involved are not necessarily “redevelopment decisions.”  We previously have advised that a specific plan decision for a discrete portion of the redevelopment area is not considered a “redevelopment decision” as set forth in Regulation 18702.1(a)(3)(D) or Regulation 18702.3(e). (Miller Advice Letter, A-94-204; Hawkins Advice Letter, No. A-92-070.)  Thus, decisions on the specific plan would be considered as independent decisions to determine if there will be a foreseeable material financial effect on an official’s economic interests.  The potential vote on the restaurant would likely fall into this category.  
Should Councilmember Horton find she has a particular decision that will certainly come before the city council or the redevelopment agency, you are welcome to write in again for advice on that particular decision.

Steps Seven and Eight:  Do the “public generally” or “legally required” exceptions apply?
You have not provided any facts to support the “legally required” or “public generally” exceptions.  Accordingly, we need not address these exceptions.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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� Government Code Sections 81000-91014.  Commission regulations appear at title 2, Sections 18109-18997, of the California Code of Regulations.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)


� Section 87105 provides that when a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulations 18702.5(c) and 18702.5(d) apply.


� Such as placing benches on Main Street, converting a jewelry store into a restaurant, or converting vacant lots on Main Street into parking lots.





