April 17, 2007
Deidre F. Kelsey

Supervisor, District Four

Merced County Admin. Bldg.

2222 M Street

Merced, California 95340

RE:
Your Request for Informal Assistance

Our File No. I-07-044
Dear Ms. Kelsey:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, the Commission does not advise regarding past conduct or hypothetical scenarios.  (Regulation 18329.5(b)(8)(A), (D).)  Because your question is general in nature, we are treating your request as one for informal assistance.
  
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTION

Do you, as a member of the Merced County Board of Supervisors, have a disqualifying conflict of interest that precludes you from participating in governmental decisions concerning mining permits and other mining-related decisions in Merced County? 
CONCLUSION

You do not have a disqualifying conflict of interest regarding the decisions unless they involve your property or any property within 500 feet of it, or have a reasonably foreseeable material financial effect on any of your economic interests as discussed below. 

FACTS


You are the elected Supervisor for District 4 of the Merced County Board of Supervisors, including the cities of Gustine and Atwater, and the unincorporated communities of Ballico, Cortez, Cressey, Delhi, Hilmar, Snelling, Stevinson, and Winton in northern and eastern Merced County.  Yours is a primarily rural district containing substantial areas of agriculture and surface mining.  You live in an historic farmhouse on more than 7,000 acres (the “Property”) that is held in trust by your husband’s family.  A limited partnership, Kelsey Ranch LP (“Kelsey Ranch”), owns and operates a cattle ranch on the Property.  You stated in our telephone conversation that your husband has at least a 10% interest in Kelsey Ranch; other family members own the remainder.  The Property is located within a mile of the western edge of Merced County.

In telephone conversations, you provided us with additional facts.  You and your husband own two business entities that provide supplemental income.  The first, Merced River Mining, leases about 74 acres of the Property from Kelsey Ranch that has previously been mined, and an additional 410 acres that could be mined.  Merced River Mining then subleases the land to Reeves Sand & Gravel, Inc. (“Reeves Sand & Gravel”), a third party mining company that manages the mining operation and controls all aspects of mining on the Property.  Previously, a portion of the Property was used for mining and processing construction materials, but the conditional use permit’s tonnage limitations were exhausted in 2005.  Reeves Sand & Gravel will apply to the County to modify or expand the conditional use permit to allow for additional mining in that and other areas of the Property.  

The second, Merced River Nursery (dba Kelsey Bass Ranch), has a twofold purpose.  First, it leases property it owns in Merced County to Driscoll Strawberry Associates (“Driscoll”) for use as a raspberry nursery.  Second, it operates a fishing club on the Property’s lake, for which members pay yearly dues.
  Currently, the fishing club membership hovers around twenty members.
In addition to the mining that has occurred and will occur on the Property, there is also a cattle ranch of which your husband is the manager.  He gains a salary from this position, paid by Kelsey Ranch, which owns the ranching business.  Part of his compensation as ranch manager includes the use of the farmhouse for living quarters.


The Board hears administrative appeals regarding land use approvals for surface mining applications.  You have been informed that one or more eastern County mining applications will come before the Board in coming months.  Mining permits are not limited as to number in Merced County, and they are granted and denied on a case-by-case basis after a strict review by the Planning Commission that includes analyzing environmental impact reports, and considering comments from the community.  If rezoning is necessary or if the Planning Commission denies the permit, then the decision goes before the Board of Supervisors either initially or on appeal.


You also stated that the Board of Supervisors has been faced with decisions in the past that involve your neighbors’ properties.  In these cases, you have always abstained from the vote, and you plan to continue to do so.  While much of the mining occurs in the eastern part of the county, you are aware that owners of properties within seven to ten miles of yours will also apply for mining permits.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Are you a public official?

As an elected board supervisor, you are a public official under the Act.  (Section 82048.)
  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  (Regulations 18702.1-18702.4.)
Step Two:  Will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?

As a member of the Board, you will be called upon to make decisions regarding land mining in Merced County.  You also stated that the Board frequently hears administrative appeals regarding land use approvals for surface mining applications.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.  (Regulation 18702.1.)
Step Three:  Do you have an economic interest in the decisions at issue? 


A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include:

1.  An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

2.  An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

3.  Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

4.  Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

5.  A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
For purposes of Section 87103, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10% interest or greater.  (Section 87103(e).)  Additionally, the Act defines an “interest in real property” to include: “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official . . . or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”  (Section 82033).

Based on the facts you provided, you have several economic interests by virtue of your husband’s controlling shares in the limited partnership and from the interest of the two corporations that you and your husband started.  (Section 87103.)  Your economic interests are outlined below.
1.  Kelsey Ranch LP
Economic Interest: Business Entity
Under the Act, a public official has an interest in any business entity in which the public official has a direct or indirect investment worth $2,000 or more.  (Regulation 18703.1(a).)  A “Business Entity” includes “any organization or enterprise operated for profit, including, but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”   (Section 82005.)   Kelsey Ranch is a business entity because it operates for profit through its cattle ranch operations and leasing land for mining operations.  
Your husband has at least a 10% interest in Kelsey Ranch.  By virtue of your husband’s interest, you have an indirect economic interest in Kelsey Ranch and any investments that it might own.  (Section 87103.)  
Economic Interest: Source of Income
Kelsey Ranch pays your husband a salary to manage the ranching company.
  You have an economic interest in your community property share of the income that your husband receives as a manager of the cattle ranching company.  You have stated that this amount exceeds $500 or more within the twelve months prior to any governmental decision before you.  (See Sections 82030, 87103(e), Regulation 18703.3; see also Olsen Advice Letter I-06-199; Rudolph Advice Letter, A-02-145.)
Economic Interest: Real Property

A public official has an interest in any real property in which she has a direct or indirect interest worth at least $2,000.  (Section 87103(b); Regulation 18703.2.)  This includes any investment owned by a business entity in which the official has a 10% interest.  (Section 87103(e).)  An “interest in real property” includes a leasehold.  (Section 82033.)  Your husband has at least a 10% interest in Kelsey Ranch, which operates on the Property.  It would seem that there is a de facto lease between Kelsey Ranch and the Property owner to operate the cattle ranch.  Based on our understanding of the facts, you have an interest in the Property provided that your community property share of your husband’s pro rata interest in the Property (based on his 10% or more interest in Kelsey Ranch) is at least $2,000.
Accordingly, you have an economic interest in Kelsey Ranch as a business entity, source of income, and in the Property based on the de facto lease between Kelsey Ranch and the trust.

2.  Merced River Mining and Reeves Sand & Gravel
Economic Interest: Business Entity
As discussed above, a “Business Entity” includes “any organization or enterprise operated for profit, including, but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”   (Section 82005.)  Merced River Mining is a business entity under the Act because it operates for profit through its mining operations on the Property.  You have an interest in this business entity if your investment is at least $2,000, or if you are a director, officer, partner, trustee, employee, or hold any position of management in the business entity.  (Regulation 18703.1(a)-(b).) 

Economic Interest: Sources of Income

You stated that you and your husband created a corporation, Merced River Mining, to operate the mining on the Property.  Through this company, you and your husband lease a total of 484 acres of the Property from Kelsey Ranch.  Merced River Mining then subleases the land to Reeves Sand & Gravel to control all of the mining operations on those acres.  Reeves Sand & Gravel pays Merced River Mining an annual lease amount.  Once mining operations begin (subject to permitting), if the sublessee sells over a certain tonnage of mined rock, it will also pay a royalty based on that income.  You have an economic interest in Merced River Mining as a source of income and in Reeves Sand & Gravel, with which Merced River Mining contracts, as an additional source of income because you received more than $500 in the prior twelve months in your pro rata share from each source.

Economic Interest: Real Property

A public official has an interest in any real property in which she has a direct or indirect interest worth at least $2,000.  (Section 87103(b); Regulation 18703.2.)  This includes any investment owned by a business entity in which the official has a 10% interest.  (Section 87103(e).)  An “interest in real property” includes a leasehold.  (Section 82033.)  You have an interest in the 484 acres that you lease from Kelsey Ranch because, as you have stated, your pro rata share of this property interest is worth at least $2,000.
Consequently, you have an economic interest in Merced River Mining as a business entity and source of income, and in Reeves Sand & Gravel as a source of income.  Additionally, you have a real property interest in the land that you lease from Kelsey Ranch and sublease to Reeves Sand & Gravel.

3.  Merced River Nursery (dba Kelsey Bass Ranch), Driscoll Strawberry Associates, and Member of the Kelsey Bass Ranch Fishing Club

Economic Interest: Business Entity


You and your husband also started a corporation called Merced River Nursery, which owns property on which a raspberry nursery is located.  You have an interest in this company as a business entity as it is a corporation run for profit (see explanation above; see also Section 82005).


Economic Interest: Real Property


The raspberry nursery is not located on the Property, but is located on another parcel.  You have an economic interest in the property that Merced River Nursery owns as you and your husband are the owners of the business and a real property interest includes any property owned by a business in which your ownership interest is 10% or greater.

Economic Interest: Source of Income


Merced River Nursery leases the raspberry nursery to Driscoll for a set lease amount.  You have an economic interest in Merced River Nursery and Driscoll as a source of income to you, because your pro rata share from each source exceeds $500 per year.  (Section 87103(c), Regulation 18703.3.)

Merced River Nursery also does business as Kelsey Bass Ranch.  Kelsey Bass Ranch is a membership-only fishing club run on the Property.  For a set yearly amount, individuals can join the fishing club and fish on the Property’s lake.
  You have a source of income economic interest in Merced River Nursery (dba Kelsey Bass Ranch) as it provides you with at least $500 of income per year (considering your community property and pro rata share).  You also have an economic interest in each person who purchases a membership to Kelsey Bass Ranch because, as you stated, each provides you with at least $500 in the prior twelve months.

Accordingly, you have an economic interest in Merced River Nursery, Driscoll, and each member of the Kelsey Bass Ranch fishing club.


Your request for advice provided no other facts regarding any other potential economic interests.  Accordingly, our analysis is limited to the economic interests listed above. 
Step Four:  Is the economic interest directly involved in the governmental decision?

A person, business entity, or source of income is directly involved in a decision before an official’s agency when that person, either directly or through an agent, initiates the proceeding in which the governmental decision will be made, or is named a party in or is the subject of the decision.
  (Regulation 18704.1(a)(1)-(2).)  If any of the economic interests identified above, including Kelsey Ranch, Merced River Mining, Merced River Nursery (dba Kelsey Bass Ranch), the members of the fishing club, Reeves Sand & Gravel, or Driscoll, initiates or is the subject of the governmental decision, it will be directly involved.  Otherwise, each is indirectly involved.
Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  Because you have an interest in the land that Merced River Nursery leases to Driscoll, possibly the Property to the extent that it falls within the description above, and the portion of the Property that Merced River Mining leases from Kelsey Ranch and, in turn, subleases to Reeves Sand & Gravel these properties will be directly involved in any governmental decision that is within 500 feet of its boundaries, and indirectly involved otherwise.

Step Five:  What is the applicable materiality standard? 

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  You must analyze the materiality standard for each interest separately.  The analysis depends on whether your interest is direct or indirect.  (See Regulations 18705-18705.5.)
For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)  Real property that is indirectly involved in the governmental decision, however, is presumed not to be material.  (Regulation 18705.2(b).)  Circumstances such as those listed in the regulations can rebut the presumption.  (Regulation 18705.2(b)(1)(A)-(C).)  

As discussed above, your stated business entity and business source of income economic interests are indirectly involved as long as they are not the initiators or subjects of the governmental decision.  Regulation 18705.1(c) (copy enclosed) sets forth the materiality standard pertinent to an economic interest that is a business entity and is indirectly involved in the decision.  For relatively small business entities,
 the materiality standard set forth in Regulation 18705.1(c)(4) applies, and the reasonably foreseeable financial effect is material if: (A) the governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or, (B) the governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or, (C) the governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.

You also have an economic interest in the individual members of the fishing club, who are sources of income to you.  Again, as long as they are not the initiator or subject of the governmental decision, they are considered indirectly involved in the decision, and the materiality standard set forth in Regulation 18705.3(b)(3) applies, and the reasonably foreseeable financial effect on the source of income is deemed to be material if: (A) the decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or (B) the decision will affect the individual’s real property interest in a manner that is considered material under [Regulation 18705.2(b)].  If that person is directly involved in the decision, however, any reasonably foreseeable financial effect on that person is deemed material.  (Regulation 18705.3(a).)     
Step Six:  Is the material financial effect reasonably foreseeable?
Once a public official has determined the materiality standard that applies to her economic interest, the next step is to determine whether it is “reasonably foreseeable” that the standard will be met.  An effect on economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Ultimately, whether a material financial effect is foreseeable at the time the public official makes the decision depends on facts and circumstances peculiar to each case.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra), generally, you yourself must analyze each governmental decision independently to determine if there will be a reasonably foreseeable material financial effect on each of your economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  


Steps Seven and Eight:  Do the “public generally” or “legally required” exceptions apply?
You have not provided any facts to support the “legally required” or “public generally” exceptions.  Accordingly, we need not address these exceptions.  

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)


� See footnote 9, below, regarding the ownership of the lake.





� See footnote 7, below, regarding the title to the house.





� Section 87105 provides that when a public official who holds an office specified in section 87200 (including members of boards of supervisors) has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulations 18702.5(c) and 18702.5(d) apply.


� According to your facts, your husband’s mother’s trust (the “trust”) and his father jointly own the Property.  Your husband does not receive income from the trust and currently has no ownership interest in the trust.  Your husband does not seem to meet the standards laid out in Regulation 18234 (copy enclosed) that would rise to the level of “economic interest” in the trust.  Should his position change, please consult the regulation to determine whether you have an additional economic interest by way of the trust.





� You stated that neither you nor your husband is on the title to the Property or the house on the Property.  We understand that your living in the house is part of the arrangement regarding your husband’s managing the cattle ranch.  We understand that you are not leasing the house, or have a leasehold interest as part of your husband’s employment arrangement; consequently, the only real property interest is outlined below.  





� You have not provided any information regarding the investments of Kelsey Ranch other than so indicated herein.


� You have not indicated any lease between Kelsey Bass Ranch and Kelsey Ranch for this portion of the Property.  If this portion of the Property is held as a leasehold interest by Merced River Nursery or Kelsey Bass Ranch, you would also have an economic interest in that real property under the same analysis applied to the land leased for rock mining. 





� A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a)(2).





� We limit our analysis to the subject of your question: mining permits.  For other types of decisions, there may be additional rules that apply.   (See Regulation 18704.2).





� Because you have not provided any information regarding the size of the business entities, for purposes of example only, we are assuming that the business falls under the criteria identified herein.  You should examine the entire regulation cited to determine which materially standard applies, based on the financial size of the business.








