April 24, 2007
Mark D. Hensley

1230 Rosecrans Avenue, Suite 110

Manhattan Beach, California 90266

RE:
Your Request for Advice


Our File No. A-07-045

Dear Mr. Hensley:

This letter is in response to your request for reconsideration of advice provided to you in our advice letter A-07-023 on behalf of Port Hueneme Council Member Jon Sharkey regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
Please note, our advice is based on the assumption that the transaction in question is a bona fide, arms-length conveyance of property for property.  Given the nature of the transaction (the bare conveyance of the property to the official’s mother while the official continues to reside on the property conveyed for an indefinite period), questions may arise as to whether it is bona fide and an arms length.  In addition, other facts could affect the validity of this assumption, such as an agreement to trade the property back in the future or the length of your lease to inhabit the property conveyed away (should these facts exist). This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  In addition, our advice is limited to the provisions of the Act.  In light of the unusual nature of the transaction in question, other laws may apply as well.  Finally, nothing in this letter should be construed to evaluate any conduct that has already taken place.
QUESTIONS

1.  Would real property received by the councilmember in a bartered exchange of two properties of approximately equal value be considered a gift or income?


2.  Would rent-free occupancy of the property exchanged in the transaction -- despite the property being owned by the other party -- be considered a gift or income?

CONCLUSIONS

1.  Normally, when an official receives property without providing consideration in exchange, the official receives a gift.  Under the facts you provided, however, the councilmember received the property in consideration for conveying his property to the original owner of the property the councilmember received.  Therefore the councilmember has received income for the sale of his property.  


2.  Normally, when an official receives free rent, the official receives a gift.  However, where the official provides adequate consideration (free rent provided to the councilmember in exchange for free rent provided by the councilmember to the owner of the property the councilmember occupies), this would be considered income.
FACTS


The facts as provided in your original letter and considered in Hensley Advice Letter, No. A-07-023, are as follows:  


“You are the city attorney for the City of Port Hueneme.  Councilmember Sharkey has asked that you request formal written advice from the Commission regarding the following facts. 


“The City of Port Hueneme previously entered into an agreement with a developer for purposes of exploring the potential development of a piece of real property owned by the City (“City Property”).  Because Councilmember Sharkey owned a property (“Property 1”) within 500 feet of the City Property, he did not participate in the Council decision to enter into the agreement with the developer nor did he participate in the subsequent Council discussions regarding this matter.  The agreement has expired but the developer is continuing to prepare a proposal for development of the City Property and this matter may be placed before the Council for consideration as soon as April 2007.


“Councilmember Sharkey and his wife recently transferred legal title to Property 1 to Councilmember Sharkey’s mother in exchange for receiving legal title to another piece of property his mother owned within 
the City (“Property 2”).  Property 2 is more than 500 feet from the City Property.  There is currently a mortgage on Property 1 in the name of Councilmember Sharkey’s wife.  However, in your letter you explained that Councilmember Sharkey and his wife were intending to pay off the outstanding mortgage during the week of February 5, 2007, so, for the purposes of this advice letter, you have asked the Commission to assume that the mortgage has been retired.  


“Councilmember Sharkey and his wife continue to occupy Property 1.  Councilmember Sharkey’s mother continues to occupy Property 2.  There is no written or oral understanding between Councilmember Sharkey and his wife and Councilmember Sharkey’s mother regarding how long they will respectively occupy Property 1 and Property 2.  Additionally, there are no rent or lease payments being made by or to any of these individuals with regard to their respective occupancies of Property 1 and Property 2.  In our telephone conversation you explained that Property 1 had a value of $5,000 more than Property 2 and that there was no exchange of money between Councilmember Sharkey and his mother for either Property 1 or Property 2. 


“During another phone conversation, you explained that the future decisions regarding the City Property will involve approval of a 46-story condominium and hotel high rise building to be built on the City Property.  The City Property is currently used as a parking lot that is not large in size.  Councilmember Sharkey is requesting that the Commission provide advice as to whether he may participate in future City Council discussions and decisions regarding the proposed development of the City Property.”  

In that letter we advised, in pertinent part, the following:

“Councilmember Sharkey has an economic interest in any person from whom he has received income aggregating to at least $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); regulation 18703.3(a)(1).)  Section 82030 defines ‘income’ broadly as ‘payment received.’  Section 82044 defines ‘payment’ as any ‘payment, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.’  (Emphasis added.)”  

“The transaction between Councilmember Sharkey and his mother was a rendering of property.  Therefore, assuming that the value of the property rendered to Councilmember Sharkey aggregates to at least $500, Councilmember Sharkey has an economic interest in his mother as a source of income.  (Section 87103(c); regulation 18703.3(a)(1).)  The source of income would be potentially disqualifying for 12 months following the transfer to title you have described.  (Section 87103(c), regulation 18703.3(a)(1).)”

ANALYSIS


Prior Advice:  This is your second request for guidance related to the facts.  Your requests focus on the Act’s requirement that candidates and public officials disclose their economic interests and disqualify from decisions that would impact them.   This is one of the Act’s most important purposes:
 
“(c) Assets and income of public officials which may be materially affected by their official actions should be disclosed and in appropriate circumstances the officials should be disqualified from acting in order that conflicts of interest may be avoided.”  (Section 81002(c).)

 
“The act seeks to protect all citizens from those who might govern in a financially self-interested manner. Public officials should perform their duties in an impartial manner free from the pressures and bias caused by their own financial interests. (Section 81001, subds. (a) and (b).) To implement those goals, the assets and income of public officials which may be materially affected by their official actions must be disclosed. In appropriate circumstances the officials should be disqualified to avoid conflicts of interest. (Section 81002, subd. (d).) To this end the PRA should be liberally construed to accomplish its purposes. (Section 81003.) The PRA seeks to bring a degree of credibility to government by providing that those who hold a public trust must act, and appear to act, ethically. Erosion of confidence in public officials is detrimental to democracy. The election and appointment of ethical public officials depends upon an informed, interested and involved electorate. To maintain confidence and to avoid public skepticism, conflicts of interest must be shunned.” (Consumers Union of U.S., Inc. v. California Milk Producers Advisory Bd. (1978) 82 Cal.App. 3d 433, 443.)


As we discussed previously, in implementing this fundamental rule, the Commission employs an eight step analytical framework to assist in determining whether a public official has a disqualifying conflict of interest. (Regulation 18700(b)(1)-(b)(8).) 
Step One and Two:  Is Councilmember Sharkey a Public Official and Will Councilmember Sharkey Make, Participate in Making, or Use or Attempt to Use His Official Position To Influence a Governmental Decision?


As a City Councilmember, Mr. Sharkey is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048, Regulation 18701.)  Councilmember Sharkey wishes to make, participate in making, and influence a governmental decision.
Step Three:  What are Councilmember Sharkey’s Economic Interests?


In our prior letter, we stated Councilmember Sharkey has an economic interest in any person from whom he has received income (any payment, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value) aggregating to at least $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3(a)(1).)  

We advised:

“The transaction between Councilmember Sharkey and his mother was a rendering of property.  Therefore, assuming that the value of the property rendered to Councilmember Sharkey aggregates to at least $500, Councilmember Sharkey has an economic interest in his mother as a source of income.” 

Remaining Issue:  Your request for reconsideration applies to the third step:  what are Councilmember Sharkey’s economic interests?  As we describe in our prior letter, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following economic interests:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); 
or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2, see Section 82033 [defining “Interest in Real Property”].)

· An economic interest in any source of income to him or her, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her, if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

You have asked whether the economic interest identified in our prior letter to you is considered a source of “income” or a source of a “gift?”  The Act’s definitions are broadly and liberally construed to effectuate the Act’s purposes.
  The term “gift” means “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received. . . .”  (Section 82028.)  Section 82044 defines “payment” to mean a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.  “Income” is similarly defined as “a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage. . . .”  (Section 82030(a).)  Thus, the rendering of property which confers a personal benefit on an official may be considered income or a gift depending on the specific facts surrounding the transaction.  
� Government Code Sections 81000-91014.  Commission regulations appear at title 2, Sections 18109-18997, of the California Code of Regulations.


� The Commission’s ability to interpret the Act consistent with its purposes has been upheld in many cases.  “[L]ooking at the purposes that the Political Reform Act was intended to serve, petitioner’s limitation on the scope of the term ‘source of income’ would frustrate these purposes and lead to absurd results.  Construing the term ‘source of income’ to apply only to a ‘direct payor’ would permit corrupt public officials to defeat the disclosure and disqualification provisions of the Act by the simple expedient of routing otherwise disclosable and disqualifying income to themselves through intermediaries and third parties.  It would be absurd to accept an interpretation of the Act that would render it so easy to evade.” (Peninsula Health Care District v. FPPC, Superior Court of California, County of Sacramento, No. 02CS01765, Superior Court Ruling on Petition for Writ of Mandate.)





