March 29, 2007
Tony Campos, Supervisor

County of Santa Cruz

701 Ocean Street, Suite 500

Santa Cruz, CA  95060-2123

RE:
Your Request for Informal Assistance 

Our File No. I-07-049
Dear Mr. Campos:

This letter is in response to your request regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  As your request seeks general guidance beyond a specific governmental decision, we are treating your request as one for informal assistance.

QUESTIONS

1.  Do the Act’s conflict of interest provisions prohibit you from participating in a decision to rezone several parcels to higher density housing, despite owning a residential rental unit within 500 feet of one parcel conceptually approved for rezoning and another property within 500 feet of an alternate parcel?  


2.  Do the Act’s conflict of interest provisions prohibit you from participating in a decision to amend the affordable housing program, as related to the rezoned parcels?  


3.  Do the Act’s conflict of interest provisions prohibit you from participating in decisions to amend the County General Plan and Zoning Code to authorize high density housing, provide for development standards, and make other changes necessitated by the high density housing project?


4.  Can the rezoning decision related to the conceptually approved parcels be “segmented” to allow you to participate in the decisions pertaining to any specific parcel?

CONCLUSIONS

1. and 2.  Your economic interest in real property is directly involved in the decisions to rezone the parcels and to amend the affordable housing program.  The financial effect on your real property is presumed to be material.  Accordingly, you may not make, participate in making, or influence these decisions unless you prove that the presumption has been rebutted and determine that there will be no reasonably foreseeable material financial effects on your other economic interests. 


3.  The financial effect on your economic interest in real property disqualifies you from making, participating in making, or influencing amendments of the County General Plan and Zoning Code. 

4.  The upcoming decisions you have identified relating to the amendments to the County General Plan and Zoning Code, the amendments to the affordable housing program, or the rezoning of the parcels (including the rezoning of any specific parcel) can not be segmented.
FACTS


You are a member of the Santa Cruz County Board of Supervisors (the “Board”) and the County Redevelopment Agency Board (the “RDA Board”).    


The Board has conceptually approved the rezoning of seven sites and has directed the County Planning Department to bring forward high density rezoning applications for these parcels, which total 33 total acres and are located throughout the county.  You have stated that you abstained from the decision to conceptually approve these parcels.  The following is a list of the seven conceptually approved parcels:
· Parcel A (Live Oak Planning Area)

3.10 acres

· Parcel B (Live Oak Planning Area)

4.99 acres

· Parcel C (Soquel Planning Area)

5.1 acres

· Parcel D (Aptos Planning Area)

2.06 acres

· Parcel E (Aptos Planning Area)

3.8 acres

· Parcel F (Pajaro Valley Planning Area)
9.0 acres

· Parcel G (Pajaro Valley Planning Area)
5.0 acres


You do not own any of the parcels that were conceptually approved by the Board for rezoning.  However, you do own a residential rental property located within 500 feet of the boundaries of Parcel G.  In addition to your property near Parcel G, you own a property located within 500 feet of an alternate parcel for rezoning.  While this alternate parcel has not been conceptually approved for rezoning, it could become a candidate for rezoning (along with many other alternative sites) if the Board does not approve 30-32 acres of high density housing as required by the State Department of Housing and Community Development.  

Prior to considering the individual rezoning applications, the Board will consider what you have described as “generic” amendments to the County General Plan and Zoning Code to authorize a density of 20 units per acre, to provide development standards, and to make other changes necessitated by the high density housing project.  Additionally, the RDA Board will consider changes to the county’s affordable housing program that would require a specified percentage of the properties to be affordable to moderate income households and/or low income households.    

ANALYSIS


Questions 1 and 2:

As presented, questions 1 and 2 are nearly identical to the questions you asked in your previous request for assistance.  (Campos Advice Letter, No. I-06-072.)  The fact that the Board has conceptually approved seven parcels and the fact that the seven parcels conceptually approved differ from the six sites you specified in your previous request for assistance does not alter our previous analysis in terms of the economic interests we previously identified.  


Ultimately, you own a rental property within 500 feet of the property subject to the decisions to rezone the parcels and to amend the affordable housing program.  You also own a second property within 500 feet of an alternative parcel.  As we previously explained, you have an economic interest in these two properties.  Based solely on the facts you have provided, it also appears that you have an economic interest in your rental business as a business entity and as a source of income, in your tenant as a source of income, and in your personal finances.  Because your economic interest in your two properties is directly involved in the decisions to rezone the parcels and to amend the affordable housing program, the financial effect of these decisions is presumed to be material.  As we concluded in response to your previous request for assistance, you may not participate in these decisions unless you prove that the presumption has been rebutted and determine that there will be no reasonably foreseeable material financial effects on your other economic interests.

Question 3: 

Not addressed in your previous request for assistance are amendments to the County General Plan and Zoning Code to authorize the high density housing, to provide development standards, and to make other changes necessitated by the high density housing project.  While you describe these amendments as “generic,” you have not provided sufficient facts for us to determine whether these amendments are applicable to all properties designated within a particular zoning category.  

If an amendment extends beyond a particular zoning category, your economic interest in real property is directly involved in the decision, and the financial effect of the decision on your economic interest in real property is presumed to be material.  Accordingly, you may not participate in the decision unless you prove that the presumption has been rebutted and determine that there will be no reasonably foreseeable material financial effects on your other economic interests.     

If an amendment to the County General Plan and Zoning Code “solely concerns the amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category” your real property interest is only indirectly involved in the decision.  (Regulation 18704.2(b)(1).)  Moreover, for a real property interest indirectly involved in a decision, the financial effect of the decision is presumed not to be material.  (Regulation 18705.2(b)(1).)  


However, even assuming the amendments are applicable to all properties designated within a zoning category, the presumption that the financial effect is not material is rebutted by proof of specific circumstances regarding a decision, its financial effect, and the nature of the real property in which you have an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property.  (Id.)


Regulation 18705.2(b)(1) provides the following in pertinent part:
“Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
“(A) The development potential or income producing potential of the real property in which the official has an economic interest;
“(B) The use of the real property in which a public official has an economic interest;
“(C) The character of the neighborhood including, but not limited to, substantial effects on; traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

You have indicated that the amendments to the County General Plan and Zoning Code will authorize the high density housing, will provide development standards, and will make other changes necessitated by the high density housing project.  Even if these amendments are applicable to all properties within a particular zoning category, there appears to be specific circumstances, which make it reasonably foreseeable that the decisions will have a material financial effect on your real property.  For instance, these amendments will permit the construction of high density housing within 500 feet of your real property.  Thus, it is likely that the high-density housing will affect the development or income producing potential of your properties and that the high density housing will affect the character of your specific neighborhood.  

Notwithstanding any other economic interest you may have, it appears that there will be a reasonably foreseeable material financial effect on your economic interest in real property disqualifying you from making, participating in making, or influencing the amendments to the County General Plan or Zoning Code regardless or whether the amendments are applicable to all properties within a particular zoning category.
     

Question 4:


You have specifically requested additional assistance regarding the “segmentation” of the rezoning decisions.  While we previously noted that it may be possible to segment future decisions, which are not “inextricably interrelated” to the parcels located within 500 feet of your interest in real property (Campos Letter, supra), we found that the amendments to the affordable housing program may act to determine, affirm, nullify, or alter the rezoning decision and that the decision to rezone any individual parcel may act to determine, affirm, nullify, or alter a decision related to another parcel.  Specifically, we concluded that the amendment to the affordable housing program was “inextricably interrelated” to the rezoning decision and that the decision to rezone the individual parcels was “inextricably interrelated” to the decision to rezone the other parcels.  Accordingly, these decisions cannot be segmented.  


The factual context of the decisions faced by the Board has not significantly changed since your last request for assistance.  Any decision related to the amendments to the County General Plan and Zoning Code, the amendments to the affordable housing program, or the rezoning of the parcels (including the rezoning of any specific parcel) may still act to determine, affirm, nullify, or alter the other decisions.  Thus, these decisions cannot be segmented.  

While it may be possible to segment a future decision, segmenting the decision will become a viable option only when it becomes clear that the future decision will not act to determine, affirm, nullify, or alter a previous decision. 
�  Government Code Sections 81000 – 91014.  Commission regulations appear at Title 2, Sections 18109-18997, of the California Code of Regulations.  	


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


	�  In light of our conclusion that the financial effect on your economic interest in real property disqualifies you from participating in the amendment of the County General Plan and Zoning Code, we find it unnecessary to further consider your other economic interests.    





