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April 30, 2007
David A. Willoughby

Law Offices of David A. Willoughby

2100 Garden Road, Suite A-210

Monterey, California 93940

RE:
Your Request for Informal Assistance

Our File No. I-07-053
Dear Mr. Willoughby:

This letter is in response to your request for advice, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”),
 on behalf (and with the knowledge) of Leonard H. McIntosh in his capacity as Chairman of the Board of Directors of the Monterey Peninsula Airport District.  Because your letter is general in nature, we can only provide you with informal assistance.
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflicts of interest or Government Code Section 1090.
QUESTION

Does the Chairman of the Board of Directors of the Monterey Peninsula Airport District have a conflict of interest in voting on an ordinance that would reaffirm or change the terms and conditions of the District’s relationship with its outside District Counsel, solely by virtue of the District Counsel’s acting as a private attorney for the Chairman on matters unrelated to the District?

CONCLUSION

Not according to the narrow set of facts provided.
FACTS
You are an attorney in private practice and have served as the District Counsel for the Monterey Peninsula Airport District (“District”), a California special district, for the past two decades.  In this capacity you file an annual Form 700 Statement of Economic Interests.  The District is governed by a five-member Board of Directors (“Board”), the members of which are elected at large for staggered four-year terms.  The member currently serving as Chairman of the Board, Leonard H. McIntosh, first became a Board member in December 2004.  You are requesting advice on behalf of Mr. McIntosh as Chairman of the District’s Board, not on behalf of yourself.
For many years preceding his election, Chairman McIntosh has been one of your private, paying clients, and you continue to represent him on an occasional basis in matters unrelated to the District.  Chairman McIntosh also has other attorneys who represent him on a variety of business and personal matters.  The members of the District’s Board and staff are aware of your attorney-client relationship with Chairman McIntosh, and it has been mentioned in public meetings in the past.

The District Board is about to undertake consideration of an ordinance which would, among either things: (a) reaffirm or change the manner in which its District Counsel and General Manager are hired or fired and, (b) reaffirm or change prohibitions on the Board’s ability to interfere with the District Counsel’s and General Manager’s performance of their duties.


You state that: (1) you, the District Counsel, are not a source of income to the Chairman, (2) you are not a source of gifts to the Chairman, (3) the Chairman has no business position in or with your law firm, and (4) the governmental decision at issue will not impact the Chairman’s own finances or those of his immediate family.
Though you have made general references to the Chairman’s “investments in his business entities” and “interests in his real property”, you have not identified any of Chairman McIntosh’s specific economic interests, whether related or unrelated to you or your immediate family’s potential business interests.  In addition, you have not indicated whether the General Manager might be a source of income, a source of gifts, or be involved in a business venture related to any of the Chairman’s unidentified economic interests.
ANALYSIS
The primary purpose of the Act’s conflict-of-interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.

Steps One and Two:  Is the individual a “public official” and will he be making, participating in making, or attempting to influence a government decision?

As the Chairman of a special district which appears to have jurisdiction over local airport facilities and operations, the Chairman (as you implicitly concede) is a “public official” that makes, participates in making, or attempts to use his official position to influence governmental decisions in his role as a District Board member.

Step Three:  Identify the public official’s economic interests.
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; reg. 18703.5).
Though you have made general references to the Chairman’s “investments in his business entities” and “interests in his real property,” you have not identified any of Chairman McIntosh’s specific economic interests (as that term is defined in Section 87103(a) - (e) or Regulations 18703 - 18703.5), related or unrelated to you or any of your possible business interests.  In addition, you have not indicated whether the General Manager might be a source of income, a source of gifts, or be involved in a business venture related to any of the Chairman’s unidentified economic interests.

Based upon the enumerated assertions below, the Chairman does not have a conflict of interest in voting on an ordinance that would reaffirm or change the terms and conditions of the District’s relationship with you, as District Counsel, solely by virtue of your acting as a private attorney for the Chairman on matters unrelated to the District: (1) you are not a source of income to the Chairman, (2) you are not a source of gifts to the Chairman, (3) the Chairman has no business position in or with your law firm, and (4) the governmental decision at issue will not impact the Chairman’s own finances or those of his immediate family.
Nothing in this letter should be construed as providing advice regarding how the Act applies to you, the District Counsel.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Andreas C. Rockas

Senior Counsel, Legal Division

ACR:jgl

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Reg. 18329(c)(3).)





�  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; reg. 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision maker regarding the governmental decision.  (Section 87100; reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; reg. 18702.3.)





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





