April 17, 2007

Donald Snyder

1407 Marchbanks Dr. #2

Walnut Creek, California 94598

RE:
Your Request for Advice


Our File No. A-07-056

Dear Mr. Snyder:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Our advice is based on the facts presented in your request and supplemented in our telephone conversations on   April 10 and 11, 2007.  The Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; Section 83114.)

Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May you participate as a member of the Contra Costa County Planning Commission in considering a land use permit and a related Environmental Impact Report for a project proposed by ConocoPhillips, considering your employment with Local 302 of the International Brotherhood of Electrical Workers, a non-profit organization whose members are expected to work on the project under a national labor agreement?

CONCLUSION


Unless it is reasonably foreseeable that planning commission decisions regarding the Project will have a material financial effect on your source of income economic interest, as discussed below, you may participate in decisions regarding the Project.
FACTS


You are a member of the Contra Costa County Planning Commission.  As a planning commissioner, you will be asked to approve a land use permit and an Environmental Impact Report (“EIR”) for ConocoPhillips’ Rodeo Refinery Clean Fuels Expansion Project (the “Project”).  Approval or denial of either the land use permit or the EIR may be appealed to the Contra Costa County Board of Supervisors.


You are employed as a business agent with a labor union, the International Brotherhood of Electrical Workers, Local 302 (“Local 302”), a non-profit entity.  The purpose of Local 302 is to advocate for its members.  Local 302 is primarily funded through collection of union dues paid by its members.  Your employment with Local 302 is a full-time, salaried position for which you will have received more than $500 in the 12 months preceding the planning commission decisions on the Project.  Your primary responsibility is to handle the dispatch of Local 302 members to various job sites in response to requests from employers.  Local 302 members work for electrical contractors who perform construction work at the ConocoPhillips Rodeo refinery.

Local 302, along with other building trades union locals, is an affiliate of and pays dues to the Contra Costa Building and Construction Trades Council (the “Building Council”).  The Building Council, on behalf of its affiliates, was in negotiations with ConocoPhillips regarding a local project labor agreement for the Project.  Those labor negotiations have terminated, with no expectation of a local project labor agreement being signed for the Project.  It is your understanding that ConocoPhillips, through its general contractor for the Project, will use a national labor agreement for the Project.  Local 302’s International Union would then sign the national labor agreement.  You have not had any involvement in either the local or national labor agreement negotiations.


The Building Council, Local 302 and other affiliates of the Council (collectively, “Unions”) filed comments during the public review process for the Project’s draft EIR.  The unions hired a law firm and expert consultants to draft their comments.  The attorney fees and consultant fees were paid for by the Unions, in part with dues generated by Local members.  The Unions’ comments alleged numerous deficiencies in the draft EIR and failures of the Project to comply with the California Environmental Quality Act.  The comments requested the draft EIR be revised and resubmitted.


You had no role in writing the Unions’ comments on the draft EIR or in the decision to file such comments.  You have had no role in determining Local 302’s position on the environmental impacts of the Project or in its decision to file comments on the Project’s environmental review documents.  It is not within your job duties at Local 302 to advise or to make decisions regarding environmental or project permitting issues.

ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step analysis for determining whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  

Steps 1 & 2.  Is a public official making, participating in making, or influencing a governmental decision?  

As a member of a local government agency, the Contra Costa County Planning 

Commission, you are a public official under the Act.  (Section 82048.) 
  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)   In participating in the Contra Costa Planning Commission’s consideration of the Project, you will be making governmental decisions.  
Step 3.  Do you have a potentially disqualifying economic interest? 

A public official has a financial interest in a decision within the meaning of Section 87103 “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· Real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· A source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· A source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· His or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
 

You have an economic interest in Local 302 because you are employed by the nonprofit organization, and have received income from it aggregating $500 or more within 12 months before the planning commission decisions on the Project will be made.  (Section 87103(c).)  Accordingly, as a planning commissioner, you shall not make, participate in making or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Local 302.

Step 4.  Are your economic interests directly or indirectly involved in the governmental decision?  

In order to determine if a governmental decision’s reasonably foreseeable financial effect on an economic interest is material, we must first determine if your economic interest is directly or indirectly involved in the governmental decision.  (Regulation 18704(a).)  With respect to an economic interest in a source of income, such as your interest in Local 302, Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
If a business entity, source of income, or source of gift is not directly involved in a governmental decision, materiality standards for an indirectly involved entity apply.  (Regulation 18704.1(b).)  
Here, ConocoPhillips is the entity requesting the Contra Costa Planning Commission to consider the Project.  Neither Local 302 nor the Unions are initiating the proceeding, nor are they named parties in, or the subject of, the planning commission’s consideration of the Project.  Local 302 is therefore indirectly involved in the planning commission’s decisions concerning the Project.  (Regulation 18704.1(b).)  Because your source of income is not directly involved in the governmental decision we apply the materiality standards in Regulation 18705.3(b) below.  

Step 5.  Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect.
Regulation 18705.3(b)(2)(A)-(F) sets forth different materiality standards for sources of income that are nonprofit entities, depending on the financial size of the entity involved.  According to your facts, the annual gross receipts of Local 302 are between   $1 million and $10 million, so the following standards apply:

“(2) Sources of income which are non-profit entities, including governmental entities.  The effect of a decision is material as to a nonprofit entity which is a source of income to the official if any of the following applies:  . . . .

“(D) For an entity whose gross annual receipts are more than $1,000,000, but less than or equal to $10,000,000 the effect of the decision will be any of the following:

“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $100,000 or more.  

“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $25,000 or more.  

“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $100,000 or more.”  (Regulation 18705.3(b)(2)(E).)


Accordingly, unless the reasonably foreseeable financial effect of the governmental decision meets the thresholds set forth in Regulation 18705.3(b)(2)(D), those effects are not material.

Step 6.  Is it reasonably foreseeable that the applicable materiality standard will be met?   

� Government Code Sections 81000-91014.  Commission Regulations appear at title 2, Sections 18109-18997, of the California Code of Regulations.


�  When a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply. 


  


�  With respect to personal finances, “[a] reasonably foreseeable effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.”  (Regulation 18705.5(a).)  In this case, however, there are no facts to suggest that the planning commission decision on the Project will have any financial effect on you or your immediate family’s personal finances.  








