April 27, 2007
Michael A. Devencenzi

Planning Commissioner

San Joaquin County

338 Valley Oak Place

Woodbridge, California 95258

RE:
Your Request for Advice


Our File No. A-07-061
Dear Mr. Devencenzi:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is limited to obligations arising under the Act.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  You should consult your agency’s counsel on these issues. 
QUESTION

Are you prohibited from participating in a governmental decision that requires review of an application by a chemical dealer when that chemical dealer employs pest control advisors that compete with you for business advising on the use of pesticides within the county?
CONCLUSION


You are not prohibited from participating in governmental decisions regarding the application of the chemical dealer unless there is a reasonably foreseeable material financial effect on your economic interests. 
FACTS


You are a planning commissioner for San Joaquin County.  You are also an agricultural consultant that advises local farmers on pest management, farming practices, etc.  You conduct independent research for various manufacturers.  Your farming clientele pay you directly for your advice, and if need be, will purchase chemicals or pesticides from one of many dealers within the county.  You are independent from any chemical sales in regard to what you recommend to your clientele. 


Soon, you will be reviewing an application for a proposed site for a chemical dealer that sells to some of your clients.  Originally the decision was scheduled for April 19, 2007.  After I spoke with you on the phone, you informed me that the decision has now been moved to May 5, 2007.  The chemical dealer has pest control advisors that advise on the use of pesticides to farmers within the county.  The advisors from the chemical company compete with you for clientele.  The same advisors that compete with you for clientele sell chemicals to clients that you advise.  


You speak to the dealer occasionally when the dealer needs to know what you may be recommending to your clientele.  The dealer has had chemical salesman in the field prior to the proposed move and will have them after, regardless of how the decision comes out.  You do not sell chemicals or pesticides.  Your business makes more than $100,000 and less than $250,000 a year.  
ANALYSIS


Your question implicates the Act’s conflict-of-interest provisions, which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

Step 1.  Are you a “public official”?

As a planning commissioner in San Joaquin County, you are a “member, officer, employee or consultant of a state or local government agency” and are, therefore, a public official subject to the conflict-of-interest provisions of the Act.
  (Section 82048; Regulation 18701(a).)
Step 2.  Will you be making, participating in making, or influencing a governmental decision?

The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100; Regulations 18702-18702.4.)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)

A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)


By deliberating, voting or committing your agency to a course of action, or entering into any contractual agreement on behalf of the city with regard to decisions involving the chemical dealer, you will be engaging in activity regulated by the conflict-of-interest provisions, unless an exception applies.  (Regulation 18702.4.) 
Step 3.  What are your economic interests -- the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4).

In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
Economic Interests Identified:
Business Entity:  A “business entity” is defined as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.”  (Section 82005.) You have a potentially disqualifying economic interest in your business assuming you have an investment of $2,000 or more in your business and because, we assume, you are an officer, partner, trustee, employee or hold a position of management.  (Section 87103(c) and (d), Regulation 18703.1(a) and (b).)
Source of Income:  An official has an economic interest in any person from whom he or she has received income aggregating $500 or more within 12 months prior to the time when the relevant decision is made.  (Section 87103(c); Regulation 18703.3(a)(1).)  Additionally, income includes a pro rata share of any income of any business entity or trust in which the official or spouse owns, directly, indirectly, or beneficially, a 10-percent interest or greater.  Accordingly, in addition to the economic interests in your business as a source of income, you also have an economic interest in any customers who provided income to your business if your pro rata share of the income equals $500 or more within 12 months prior to the decision.

You have not indicated any other sources of income.  Additionally, you have not provided any information regarding other economic interests you may have or how much income you have received from any of your customers.  Accordingly, our analysis is limited to your economic interest in your business and personal finances.
Personal Finances:  Every public official has an economic interest in his or her personal finances and those of his or her immediate family.  (Section 87103; Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in your or your immediate family’s personal expenses, income, assets or liabilities, other than the financial affect on your business interest, increasing or decreasing.  (Ibid.)  

Your letter does not mention any impact on your personal finances as the result of the upcoming decisions.  Under Regulation 18705.5 (copy enclosed) we do not import the $250 materiality threshold for personal financial effects into the analysis of effects on an official’s business entities, where much higher materiality standards apply.  The question then is this:  Is it reasonably foreseeable that a decision on the chemical plant would have a material personal financial effect on you, separate and apart from any effect on your business?  If you determine that the answer to this question is “no,” then your personal finances are not a disqualifying economic interest in decisions regarding this project. 
Step 4.  Are your economic interests directly or indirectly involved in the governmental decision?

A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)


Your facts do not suggest that your agricultural consulting business is a named party in, or the subject of the upcoming governmental decisions, thus your business is not directly involved in these decisions.  If a business entity is not directly involved in a governmental decision it is deemed indirectly involved.  (See Regulation 18704.1(b).)
Step 5.  Applicable Materiality Standard.

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is “material.”  (Regulation 18700(a).)  Different standards apply to determine whether reasonably foreseeable financial effect on an economic interest will be “material,” depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.


You have indicated that your business makes between $100,000 and $250,000 a year.  Therefore the materiality standard for relatively small business entities in Regulation 18705.1(c)(4) applies to you.  The financial effect of a governmental decision on a relatively small business entity, which is not directly involved in the decision, is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.” (Regulation 18705.1(c)(4).)

Step 6.  Foreseeability.

If a material financial effect on any of your economic interests is reasonably foreseeable (i.e., substantially likely to occur), then -- without considering the application of any possible exceptions -- you will be deemed to have a conflict of interest under the Act.  (See Regulation 18706.)


A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards applicable to the particular economic interest under analysis will be met as a result of the governmental decision.  (Reg. 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)


In your letter, you did not indicate to what extent the business or revenues of your business will be affected by the proposal.  If the financial effects of the governmental decisions are substantially likely to cause a material financial effect under Regulation 18705.1(c)(4) on one or more of your economic interests, you would have a conflict of interest in participating in the governmental decisions.  Ultimately, the determination of whether or not it is reasonably foreseeable that the materiality standard will be met is a factual question for you to decide.


Because the Commission is not a finder of fact, you must make a good faith effort to assess whether your economic interests will experience a financial effect that rises to the monetary thresholds provided above.


Steps 7. & 8.  The “Public Generally” and “Legally Required Participation” Exceptions.

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  This exception applies when the financial effect of a decision on a public official’s economic interests is substantially the same as the effect on a significant segment of the public.


The “legally required participation” rule applies when the official’s participation in a governmental decision is legally required. (Section 87101; Regulation 18708.)


You have not presented any facts indicating that these exceptions are applicable to your situation, therefore we do not address them here.


If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


	� Section 87105 provides that when a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulations 18702.5(c) and 18702.5(d) apply.  This section is applicable to you since planning commission members are specified in Section 87200.


	� Though both of your businesses are located on property outside the City of Turlock, we assume they do business within the jurisdiction and therefore qualify as economic interests.  (Section 82034.)	 He’s a county official (?)





