May 30, 2007
Richard Matranga
City Attorney
City of Angels Camp

P O Box 667

Angels Camp, California 95222

RE:
Your Request for Advice


Our File No. A-07-064
Dear Mr. Matranga:

This letter is in response to your request for advice on behalf of Councilmember Jack P. Lynch and Councilmember Lee Seaton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION

May Councilmember Lynch and Councilmember Seaton participate in a City Council decision regarding an appeal of the planning commission’s approval of a site plan application permitting the operation of a real estate office within a residential area? 
CONCLUSION

Councilmember Lynch and Councilmember Seaton may participate in the site plan application decision only if they find that the effect of the decision on traffic, the character of the neighborhood, and the development or income producing potential of nearby properties will not have a distinguishable and substantial effect on their respective properties.     

FACTS


On or about November 28, 2006, Priority Realtors applied for site plan approval and a permit to operate a real estate business within the residential area known as Greenhorn Creek, a planned unit development.  After receiving public comment related to the proposed site plan application, the city staff referred the application to the planning commission for a public hearing.  The planning commission approved the application at a public hearing on February 8, 2007.  After the planning commission’s approval, residents of Greenhorn Creek filed an appeal of the decision with the city council.  


Councilmember Lynch and Councilmember Seaton both live in Greenhorn Creek.  Councilmember Lynch owns two properties within the development including his primary residence and an unimproved lot.  Councilmember Lynch’s primary residence is more than 1,000 feet from the property involved in the site plan application.  The vacant lot, which Councilmember Lynch owns jointly with one of the principles of Priority Reality, is located more than 500 feet from the property involved in the site plan application.  Moreover, Councilmember Seaton’s residence is located more than 600 feet from the property involved in the site plan application.  


Councilmember Lynch – In your request for advice you provide two letters from Councilmember Lynch to the city planning director opposing the site plan application.  Both letters were dated December 8, 2006, and sent before January 2, 2007, the date Councilmember Lynch took office.  In addition to the two comment letters, the documents included with your request for advice indicate that Councilmember Lynch made an “in person” public comment,
 and you have further stated that Councilmember Lynch made additional public comment via email to the planning commission.
  In a telephone conversation on May 1, 2007, you confirmed that Councilmember Lynch’s “in person” appearance and emails also occurred before January 2, 2007.  You further stated that Councilmember Lynch has not made any communications with or appearances before the planning commission or city staff related to the site plan application since taking office on January 2, 2007.  

Turning to the content of Councilmember Lynch’s two comment letters submitted to the planning commission, Councilmember Lynch states that the site plan application would “result in a significant change in street traffic and parking space” in the neighborhood, that city officials are already concerned with traffic issues within the area, and that he wished “to preserve the integrity” of the residential neighborhood.  

In a telephone conversation on April 24, 2007, you stated that Councilmember Lynch’s letters were a fair assessment of the issues associated with the site plan application and that the application may affect the traffic and parking within Greenhorn Creek including an increase in daytime traffic and a decrease in parking spaces.  

Councilmember Seaton – In your request for advice you state that Councilmember Seaton did not participate in any way in the preparation or filing of the appeal and that he has not discussed the matter with any of the interested parties.  In a telephone conversation on April 24, 2007, you confirmed that Councilmember Lynch has not made any communications or appearances before city staff or the planning commission related to the site plan application.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One:  Are Councilmember Lynch and Councilmember Seaton “public officials?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency….” (Section 82048.)  As city council members, Councilmember Lynch and Seaton are public officials within the meaning of the Act.

Step Two:  Are Councilmember Lynch and Councilmember Seaton making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As members of the city council, Councilmember Lynch and Councilmember Seaton are making, participating in making, or influencing a governmental decision when considering the site plan application.
Step Three:  What are Councilmember Lynch’s and Councilmember Seaton’s “economic interests?” 

Of the economic interests recognized under the Act, those pertinent to your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)  Presumably, Councilmember Lynch and Councilmember Seaton both have an investment interest of $2,000 or more in their respective properties.   Accordingly, Councilmember Lynch and Councilmember Seaton have economic interests in their respective properties.   

Personal Financial Effects -- A public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; Regulation 18703.5.) 

Step Four:  Are Councilmember Lynch’s and Councilmember Seaton’s economic interests directly or indirectly involved in the decision?

Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision…. 

“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property….
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.
“(4) The governmental decision involves the imposition, repeal, or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.

“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.
 
“(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”


Because Councilmember Lynch’s and Councilmember Seaton’s properties are not located within 500 feet of the property that is the subject of the site plan application,
it appears that the properties are only indirectly involved in the governmental decision.
  (Regulation 18704.2(a)(1).)

Steps Five and Six:  Will there be a reasonably foreseeable material financial effect on Councilmember Lynch’s and Councilmember Seaton’s economic interests?  
Materiality


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation  18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.

For properties indirectly involved in a governmental decision, Regulation 18705.2(b)(1) provides that the financial effect is presumed not to be material.  However, this presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable the decision will have a material financial effect on the real property in which the official has an interest.  Examples of these specific circumstances include circumstances where the decision affects:

“(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

� Government Code Sections 81000-91014.  Commission regulations appear at Title 2, Sections 18109-18997, of the California Code of Regulations.


	�  See the Planning Commission Staff Report dated February 8, 2007, which was submitted with your request for advice.  


	


	�  You provided this information in a fax to the Commission on Aril 25, 2007.


�  If a public official’s office is listed in Section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	


	�  We point out that public officials always have an economic interest in their personal finances.  However, any financial effects the decisions could have on Councilmember Lynch’s or Councilmember Seaton’s real property are considered to be effects on their real property interests and would not be analyzed separately under the “personal financial effects” rules.  (Reg. 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Councilmember Lynch’s and Councilmember Seaton’s circumstances and we will not discuss it further.


� A public official’s real property is also deemed to be directly involved in a governmental decision if “the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.“  (Regulation 18704.2(a)(6).)  You have not provided any information regarding new or improved services as a result of the site plan application.  However, note that if the site plan application will result in new or improved services, Councilmember Lynch’s and Councilmember Seaton’s properties are directly involved in the decision and, thus, the financial effect of the governmental decision on the properties would be presumed material.





