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May 3, 2007
Teresa Barth

Encinitas City Council Member

505 S. Vulcan Avenue

Encinitas, California 92023-3633

RE:
Your Request for Advice


Our File No. A-07-065
Dear Ms. Barth:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTIONS

1.  Do you have a disqualifying conflict of interest that precludes you from participating in considering the specific plan for Cardiff-by-the-Sea where you own a condominium in a completed complex that is within the borders of the specific plan?

2.  If yes, are you also precluded from participating in determining the “process” by which the city council will consider the specific plan provided that the city council segments the decisions regarding the “process” of implementing the plan from the substantive decisions regarding the specific plan?
CONCLUSIONS

1.  Yes.  You have a disqualifying conflict of interest because your property is within the boundaries of the specific plan that the city council will implement, and it is reasonably foreseeable that the decisions will have a material financial effect on your property.

2.  Yes.  For those “process” decisions that cannot be considered before the substantive decisions are made, and if the decisions cannot be segmented from the decisions for which you have a conflict of interest, you may not vote on the “process” decisions.
FACTS


You are a member of the Encinitas City Council.  The City of Encinitas contains five distinct communities including Cardiff-by-the-Sea (“Cardiff”), the district you represent.  Several years ago, the city council directed the city staff to move forward in preparing a specific plan to ensure that the Cardiff business district maintains its unique character, that recognizes its opportunities and needs, and that reflects the strongly-held community concern for retaining local identity.  The city staff has now prepared a draft specific plan (the “Specific Plan”) for the city council to review.

The Specific Plan encompasses the Cardiff business district, which constitutes about 5% of Cardiff.  The area is a mix of low-rise retail, office, institutional, and residential uses.  You own a condominium within the southern boundary of the Specific Plan that sits on land that is zoned “commercial” and due to its residential use, is designated “legal non-conforming.”  The Specific Plan calls for rezoning the land under the condominium complex.  
You provided us with a draft overview of the Specific Plan that explains the ways in which the Specific Plan will aid the city council in maintaining Cardiff’s unique character.  The draft outlines the city’s goals for Cardiff.  The thrust of the Specific Plan is to “retain village character while enhancing local businesses” within Cardiff.  To accomplish this, the Specific Plan envisions private sector development supported by a capital improvement program, working to ensure that the four sub-districts maintain their distinct personalities, rezoning that will allow a mix of uses that already exist as well as new mixed-used zoning (commercial/residential), adopting new design-review guidelines to comport with the city’s goals, and identifying special design elements that increase the aesthetics of the area.
You have also stated that the city council might be able to segment the decisions regarding the Specific Plan into two categories: process decisions, and substantive decisions.  You explained that, for example, the city council might consider appointing a subcommittee to make recommendations regarding the Specific Plan or to consider the framework in which the city council will consider the Specific Plan.  The substantive decisions would take place as a separate action on the part of the city council.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Are you a public official?

As a city council member for the City of Encinitas, you are a public official under the Act.
   Public officials include every member of a state or local government agency (Section 82048), specifically, members of city councils.  (Section 87200.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  (Regulations 18702.1-18702.4.)
Step Two:  Will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?

As a city council member, you will be called upon to make decisions regarding Cardiff’s Specific Plan.  These decisions will include substantive and process-based determinations.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.  (Regulation 18702.1.)
Step Three:  Do you have an economic interest in the decisions at issue? 


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include:

1.  An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

2.  An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

3.  Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

4.  Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

5.  A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
Based on the facts you provided, you have an interest in the condominium you own in Cardiff.  You did not state the value of this property, but we assume for the sake of analysis that you have an economic interest of at least $2,000 in the property.  (Section 87103.)


Your request for advice provided no other facts regarding any other potential economic interests.  Accordingly, our analysis is limited to your economic interest in your condominium that is your primary residence. 

Step Four:  Is the economic interest directly involved in the governmental decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  Further, if a governmental decision involves zoning or rezoning the real property in which the official has an economic interest, the interest is directly involved unless the decision solely concerns the amendment of an existing zoning ordinance that applies to all other properties designated in that category.  (Regulation 18704.2(a)(2), 18704.2(b)(1).)  Your property is within the boundaries of the Specific Plan, which is the subject of the governmental decision, and stands to be rezoned for residential use.  You therefore have an economic interest that is directly involved in the governmental decision.
Step Five:  What is the applicable materiality standard? 

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)    

The draft of the Specific Plan states that the decisions you will be called on to make involve improving Cardiff’s business district for maximum aesthetic, economic, and historic value.  When the business district improves with the effort and capital described in the draft, it is highly likely that your property will also benefit.  For even one penny’s financial effect is enough to be material. 

Accordingly, we presume that the city council’s governmental decisions regarding the Specific Plan and rezoning the real property on which your condominium sits will have a material financial effect on your economic interest in your real property, and that you would have a conflict of interest in this decision unless you rebut the presumption with proof that it is not reasonably foreseeable that the governmental decision will have any, not even one penny’s, financial effect on your property.
Step Six:  Is the material financial effect reasonably foreseeable?
Once a public official has determined the materiality standard that applies to his or her economic interest, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  (Regulation 18706.)  An effect on economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  
Generally, each governmental decision must be analyzed independently to determine if there will be a reasonably foreseeable material financial effect on an official’s economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  Given that your property is actually within the parameters of the Specific Plan, it is substantially likely that your property will experience at least one penny’s effect.  We have previously stated that renovation of a downtown area would likely lead to an increase in the value of the properties in the vicinity.  (Siegel Advice Letter, No. I-90-682.)  It would thus be reasonably foreseeable that the properties in proximity to the business district (the Specific Plan area) would experience a financial effect from the city council’s decisions.
Segmentation

When analyzing each decision individually, you must determine whether the decision is a discrete issue, or whether it is inextricably linked to the Specific Plan.  If the decision will necessarily affect the Specific Plan, even though it is dubbed a “process decision,” you may be disqualified.  

The Commission has advised that “[u]nder certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official’s participation does not affect the decision in which he or she has a conflict of interest.”  (In re Owen, supra.)  Circumstances can arise, however, where the decisions on separate aspects of a projects are too “inextricably related” to consider separately, and, in such cases, a public official’s conflict of interest in one decision will disqualify him or her from participating in the other decisions.  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  (See, e.g., Stone Advice Letter, No. A-06-007; Ball Advice Letter, No. A-98-124.)  

If decisions are not inextricably linked, a public official will not have to be disqualified if those decisions can be properly segmented. The circumstances under which a public official disqualified from one decision may participate in other related decisions are set forth in Regulation 18709(a) and (b):

 “(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply:

 “(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;

 “(2) The decision in which the official has a financial interest is segmented from the other decisions;

 “(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and

 “(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.

 “(b) For purposes of this regulation, decisions are ‘inextricably interrelated’ when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.”
You have asked whether the city council may bifurcate the decisions such that even if you have a conflict regarding the substance of the Specific Plan, you would be able to vote regarding the processes for implementing the Plan.  The particular “process” decision you mentioned is appointing a subcommittee to make recommendations regarding the Specific Plan.  Based on the factors above, however, the decisions in which you have a financial decision must be considered first, and a final decision must be reached before the other decisions are made.  Given that the decisions you have raised would occur before the Specific Plan decisions, you are also unable to vote on these “process” decisions.
  

Steps Seven and Eight:  Do the “public generally” or “legally required” exceptions apply?
You have not provided any facts to support the “legally required” or “public generally” exceptions.  Accordingly, we need not address these exceptions.  
Your request for advice states that the city council will be making “process” decisions and “substantive” decisions regarding the general plan.  When you have particular decisions that come before the city council, we encourage you to request additional advice on those issues.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





� Section 87105 provides that when a public official who holds an office specified in section 87200 (including city council members) has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulations 18702.5(c) and 18702.5(d) apply.


�  While you do have a conflict in the project as a whole, some decisions that come before you might be merely implementation decisions that the city council can separate from the decisions concerning the Specific Plan as a whole.  (Wachob Advice Letter, No. I-91-464.)  Such decisions merely implement, or carry out, decisions already made.  (Boga Advice Letter, A-03-067.)  If a particular decision is an implementation decision, it is possible that the official could participate in that decision regardless of a conflict arising from another decision, provided the implementation decision does not independently create a conflict of interest.  (Warne Advice Letter, No. I-02-052.)





