June 20, 2007
Robert Gaumer

Chief Counsel

Alameda County Employees’ Retirement Assoc.

475 14th Street, Suite 1000

Oakland, California 94612

RE:
Your Request for Informal Assistance

Our File No. I-07-076
Dear Mr. Gaumer:

This letter is in response to your request for advice regarding certain financial interest disclosure provisions of the Political Reform Act (the “Act”).
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflicts of interest or Government Code Section 1090.  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Thus, we are providing you with general advice and are treating your request as one for informal assistance.

QUESTION


Are employees of the various investment management firms that contract with the Alameda County Employees’ Retirement Association (“ACERA”) included within the definition of “consultant” under the Act such that they are required to file Statements of Economic Interests (“SEI” or “Form 700”)?
CONCLUSION

It appears that at least some employees of investment managers hired by ACERA, possess a level of discretion and influence over investment decisions regarding ACERA’s funds that would make them subject to economic disclosure provisions under the Act.  But without: (1) information regarding the specific terms of any contracts between ACERA and any of its one or more investment managers, or (2) information regarding the extent to which designated employees of ACERA engage in duties similar to those being performed by employees of the investment managers described above, we cannot definitively determine whether or which investment manager employees would be “consultants” under the Act, and obligated to file Statements of Economic Interests.

FACTS


The Alameda County Employees’ Retirement Association (“ACERA”) is an independent public pension fund established under the authority of the County Employees’ Retirement Law of 1937 (Sections 31450 et seq.).  ACERA’s Board of Retirement (“Board”) is comprised of nine members and two alternates.

The Board is charged with the responsibility of managing the retirement system, including investment of the retirement fund.  The Board has the sole authority to develop and execute the investment policy.  The investments are based on a comprehensive financial plan that takes into consideration various investment mixes, their resulting risk and return levels, and the current and projected liabilities of the plan.
ACERA has a Chief Investment Officer (“CIO”) whose duties include, but are not limited to, overseeing the retirement fund’s investment program activities, implementing the Board/ Investment Committee decisions, making recommendations to the Investment Committee regarding management of the retirement fund, and recommending investment-related policies and procedures to the Investment Committee.  The CIO monitors the performance and compliance of ACERA’s investment managers with all applicable laws, Board-established policies, guidelines and procedures, as well as the Specific Investment Guidelines (“Specific Guidelines”) set out in the investment agreement between ACERA and each investment manager.

The ACERA investment managers (that are outside contractors and not employees of ACERA) have full discretion to direct the purchase, exchange, sale and reinvestment of the assets of their accounts.  Investment managers place orders to buy and sell securities.  The discretion of each individual investment manager is governed by the ACERA General Investment Guidelines, Policies and Procedures (“General Guidelines”) for the Managed Accounts as well as the Specific Guidelines for each investment manager.


The Board monitors the performance of managers to:  (1) evaluate how well they achieve their investment objectives; (2) ensure that they adhere to their established investment approach/style and do not attempt to index returns to preserve stellar performance or take extraordinary risk to overcome poor performance; (3) identify issues or trends that have the potential to result in losses to the retirement fund; and (4) acknowledge when investment managers are not performing to expectations so the appropriate remedial action can be taken.  This monitoring procedure is described in greater detail on pages 11-13 of the General Guidelines.

Each investment manager is responsible for investing a portion of the assets of ACERA according to an asset allocation approved by the Board.  The different asset classes are U.S. Equity, International Equity, Fixed Income, and Real Estate.


No facts are provided regarding the specific terms of any contracts between ACERA and any of its one or more investment managers, and no facts are provided regarding the extent to which designated employees of ACERA engage in duties similar to those being performed by employees of the investment managers described above.
ANALYSIS

Under the Act, state and local “public officials” file periodic statements of economic interests (Form 700) for the purpose of disclosing pertinent economic interests. (See Sections 87200 et seq.; 87300 et seq.; Section 82048 [defining “public official”].)  These individuals are required to file the Form 700 pursuant to either Section 87200 or Section 87300.

We will begin our analysis with Section 87200, which imposes broad disclosure obligations on various high level public officials, including “other public officials who manage public investments.”  (Section 87200.)  We will also analyze whether the people at issue have to file SEI’s as “consultants” pursuant to Section 87300.  (Sections 82019(a) & 87300.)
A.  “Other Public Officials Who Manage Public Investments” Under Section 87200 and Regulation 18701(b)(1).
Regulation 18701(b)(1) defines “other public officials who manage public investments” to include:

“(A) Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments;

“(B) High-level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers. This category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers; and

“(C) Individuals who, pursuant to a contract with a state or local government agency, perform the same or substantially all the same functions that would otherwise be performed by the public officials described in subdivision (b)(1)(B) above.” (Ibid.)


Regulation 18701(b) (2), (3) and (4) set forth the following definitions:

“(2) ‘Public investments’ means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return.

“(3) ‘Public moneys’ means all moneys belonging to, received by, or held by, the state, or any city, county, town, district, or public agency therein, or by an officer thereof acting in his or her official capacity, and includes the proceeds of all bonds and other evidences of indebtedness, trust funds held by public pension and retirement systems, deferred compensation funds held for investments by public agencies, and public moneys held by a financial institution under a trust indenture to which a public agency is a party.

“(4) ‘Management of public investments’ means the following non-ministerial functions: directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions.” (Ibid.)

We now analyze whether employees of the various investment management firms that contract with ACERA are “other public officials who manage public investments” under Regulation 18701(b)(1).  Initially, we observe that what these employees do 
(i.e., “direct the purchase, exchange, sale and reinvestment of the assets of their 
accounts . . . [and] place orders to buy and sell securities”) fits the definition of “management of public investments” in Regulation 18701(b)(4).

Since these employees are employed by private investment management firms, they are neither:  (A) “[m]embers of boards and commissions” (or committees thereof) that exercise responsibility for the management of public investments, or (B) “[h]igh-level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers.”  (See Reg. 18701(b)(1)(A)&(B).)

In order to fit within the last category of “other public officials who manage public investments” these private employees must be “[i]ndividuals who, pursuant to a contract with a state or local government agency, perform the same or substantially all the same functions that would otherwise be performed by the public officials described in subsection (b)(1)(B) above.”  (Reg. 18701(b)(1)(C).)
Subsection (b)(1)(B) explicitly states “[t]his category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers . . . .”  You indicate that ACERA has a CIO whose duties include, but are not limited to: overseeing the retirement fund’s investment program activities; and monitors the performance and compliance of ACERA’s investment managers with all applicable laws, Board-established policies, guidelines and procedures, as well as the Specific Investment Guidelines set out in the investment agreement between ACERA and each investment manager.  According to your description, ACERA’s CIO, and maybe the Board itself as well, appear to fit the definition of “chief or principal investment officers or chief financial managers”.  Since the employees of the various investment management firms that contract with ACERA “work under the supervision of” its CIO (and the Board, as well), they appear to be explicitly excluded from the scope of Regulation 18701(b)(1)(B) and, therefore, also subsection (b)(1)(C).

Therefore, based upon the facts you have provided, the employees of the various investment management firms that contract with ACERA do not appear to fit the definition of “other public officials who manage public investments” under Regulation 18701(b)(1) that are required to file SEI’s under Section 87200 et seq.
B.  “Consultants” Under Section 87300 and Regulation 18701(a)(2).
We now look at whether employees of the various investment management firms that contract with ACERA must file SEI’s as “consultants” under ACERA’s conflict-of-interest code and Section 87300.

Under the Act, “designated employees” (which constitute a subgroup of the broader term “public official”) must disclose their financial interests in accordance with the conflict-of-interest codes developed by their agencies.  (See Sections 87300 et seq.; Section 82048 [defining “public official”]; Section 82019 [defining “designated employee”].)  The definition of a “designated employee” includes any “consultant” of any agency whose position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  (Section 82019; see also Section 87103 [defining “financial interest”].)
A conflict-of-interest code generally requires “consultants” to disclose their reportable investments, business positions, interests in real property, and sources of income which may foreseeably be materially affected by their decisionmaking on behalf of the agency. (Section 87302.)  Therefore, typically, conflict-of-interest codes include designations for consultants to the agency.

The term “consultant” is further defined in Regulation 18701(a)(2) as an individual who, pursuant to a contract with a state or local government agency:
“(A) Makes a governmental decision whether to:
(i) 

Approve a rate, rule, or regulation;
(ii) 

Adopt or enforce a law;
(iii) 
Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement;
(iv) 
Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval;
(v) 

Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract;
(vi) 
Grant agency approval to a plan, design, report, study, or similar item;
(vii) 
Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or

“(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code under Government Code section 87302.” (Ibid.)


Therefore, a consultant is an individual who either (A) “makes a governmental decision” in the ways listed, or (B) “[s]erves in a staff capacity with the agency” and either “participates in making a governmental decision” or “performs the same or substantially all the same duties . . . that would otherwise be performed by an individual” subject to the agency’s conflict of interest code. (Ibid.; see also Wasko Advice Letter, No. A-04-270.)

1.  Regulation 18701(a)(2)(A): “Makes A Governmental Decision.”

Because you state that an ACERA investment manager – that is an outside contractor and not an employee of ACERA – has full discretion to direct the purchase, 
exchange, sale and reinvestment of the assets of his or her accounts (including placing orders to buy and sell securities), it appears that such an investment manager probably fits the definition of Regulation 18701(a)(2)(A).
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All references to code “sections” shall be to the Government Code, and all references to “regulations” shall be to title 2 of the state’s Code of Regulations, unless otherwise noted.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Reg. 18329(c).)





