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June 12, 2007
Kris Miller Fisher
2200 State Street
Santa Barbara, California 93105-3558 
RE:
Your Request for Informal

Our File No. I-07-082
Dear Ms. Fisher:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you seek general guidance rather than advice on a specific, pending governmental decision, we provide you with informal assistance.
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

As an executive staff assistant to a county supervisor, do you have a conflict of interest in participating in government decisions involving your county and the University of California, Santa Barbara while your husband works for the University?
CONCLUSION


No, under the limited facts you have provided you do not have a conflict of interest in participating in governmental decisions between your county and the University of California, Santa Barbara because your economic interest in your husband’s income falls under the Act’s “government salary exception.” 
FACTS

You are the executive assistant to the Santa Barbara County Supervisor.  You have responsibilities that involve working with the University of California, Santa Barbara (UCSB) and the adjacent community of Isla Vista, which serves many of UCSB’s students as well as some faculty.  Your husband, Marc Fisher, is Associate Vice Chancellor for Campus Design Facilities at UCSB.  Some of the governmental decisions in which you are involved could concern UCSB. 
 
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them. (Section 81001(b).) Specifically, Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
 
Step One:  Are You a Public Official?


The conflict-of-interest provisions of the Act apply only to public officials. (Section 87100.)  Section 82048 defines public official as every member, officer, employee or consultant of a state or local government agency.  As the executive assistant to the Santa Barbara County Supervisor you are an employee of a local government agency, thus you are a public official.  
 
Step Two:  Will You Be Making, Participating in Making, or Influencing a Governmental Decision?
A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  

In addition, a public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision. (Regulation 18702.2.)  You will be participating in making a governmental decision if you advise, recommend or negotiate a course of action for the County.

Furthermore, a public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the government agency regarding the decisions.  (Regulation 18702.3)  Therefore, you would be influencing a governmental decision if you contact, appear before, or otherwise attempt to influence any member, officer, employee, or consultant of the Santa Barbara County Supervisor’s Office regarding governmental decisions. 
 
Step Three:  What Are Your Economic Interests?
A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $ 2,000 or more (Section 87103(a); Regulation 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $ 2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also knows as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)
Economic Interests Identified
Source of Income:  Your question focuses on potential conflicts arising from your husband’s employment as Associate Vice Chancellor for Campus Design Facilities at UCSB.  As noted above, a public official has an economic interest in his or her own income,  (Section  87103; Regulation 18703.5) and in the source of that income. (Section 87103(c); Regulation 18703.3.)  Income includes any community property interest in the income of a spouse.  (Section 82030.)


Because your husband is employed by the University of California, you have an economic interest in his income and the source of his income, as you have a community property share in his income.  (Section 82030.)  However, the Act’s definition of income expressly excludes “salary …received from a state, local, or federal government agency....”  (Section 82030(b)(2), copy enclosed.)  Because UCSB is a state government agency under Section 82041, the salary paid to your husband is not considered “income” under Section 82030(b)(2).  The governmental salary exception also covers employment-related benefits, such as pensions  (In re Moore (1977) 3 FPPC Ops. 33; also see Regulation 18232(a)), and provisions of collective bargaining agreements concerning work days and hours (Sylvia Advice Letter, No. I-02-176).


Thus, under the “governmental salary” exception, you do not have an economic interest in UCSB as a source of income.


Personal Finances: Every public official has an economic interest in his or her personal finances and those of his or her immediate family.  (Section 87103; Regulation 18703.5.) A governmental decision will have an effect on this economic interest if the decision will result in your or your immediate family’s personal expenses, income, assets or liabilities, other than the financial affect on your real property interest or business, increasing or decreasing. (Ibid.)  

However, you have not provided any other facts indicating your participation in any government decision would affect your personal finances in any way other than those already discussed above, therefore we do not further analyze your personal finances as a potential conflict of interest.  Should you need further assistance on this issue with respect to a specific governmental decision please feel free to write again. 
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Sukhi K. Brar

Counsel, Legal Division
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� Government Code sections 81000-91014.  Commission regulations appear at title 2, Sections 18109-18997, of the California Code of Regulations.


� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3).) 


� Exception: Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity. (See Regulation 18702.4)





