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July 27, 2007
Jennifer Wood Dienhart
Nossaman, Guthner, Knox & Elliott, LLP
18101 Von Karman, Suite 1800
Irvine, California 92612-0177
RE:
Your Request for Advice

Our File No. A-07-083
Dear Ms. Dienhart:
This letter is in response to your request for advice on behalf of Supervisor Pat Bates regarding Section 84308 of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other bodies of law such as common law conflict of interest or Government Code Section 1090.  Also please bear in mind that the Commission does not act as a finder of fact when providing advice, which is based solely on the facts you provide. (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

As an appointed member of the Foothill/Eastern Transportation Corridor Agency (“F/ETCA”) Board, is Supervisor Bates barred under Section 84308 from participating in decisions regarding a lawsuit between F/ETCA and a landowning company over the claims of F/ETCA to certain of the company’s real property rights, when principals of the company contributed over $250 to Ms. Bates’ campaign for county supervisor?
CONCLUSION

Supervisor Bates would not be disqualified from decisions regarding the conduct of F/ETCA’s litigation against the landowning company.  Section 84308 does not govern litigation decisions under the circumstances you describe, and the receipt of campaign contributions is not a ground for disqualification under the Act’s more broadly applicable conflict of interest statutes. 

FACTS

Your law firm is counsel to Foothill/Eastern Transportation Corridor Agency (“F/ETCA”), a joint powers authority.  You are requesting advice on behalf of Pat Bates, who was elected to the Orange County Board of Supervisors in the November 2006 election.  After taking her seat on the Board, Supervisor Bates became an appointed member of F/ETCA.

You advised us that: “After Bates’ appointment to F/ETCA, and after her election to public office, F/ETCA became involved in a lawsuit with a landowner relating to a contract between the landowner and F/ETCA concerning the right of the F/ETCA to possess certain of the landowner’s real property.”

In a phone conversation on or about June 20, 2007, you provided staff with the following additional facts.  F/ETCA operates toll roads in Orange County.  The County is about to complete construction of the southern portion of the Foothill Tollroad (the “Project”).  In 1996, a company called Rancho Mission Viejo, LLC, and its affiliated entities (“Landowner”), agreed to sell certain conservation easements to F/ETCA for $5 million.  The easements are necessary to mitigate environmental impacts (and to secure permits) resulting from F/ETCA’s construction of the Project.

In December 2006, F/ETCA asked Landowner to convey the purchased easements.  Landowner refused and filed suit for declaratory relief against F/ETCA, asserting that it was excused from performing.  F/ETCA cross-complained to enforce the easement purchase agreement, asserting breach of contract as a cause of action.

F/ETCA was briefed on the lawsuit and will likely be voting on decisions regarding the lawsuit in meetings which will occur before October 11, 2007.  But during her recent campaign for County Supervisor, Ms. Bates received campaign contributions from principals of Landowner.
  Supervisor Bates’ most recent contribution, of $1,500, was received on October 11, 2006.

ANALYSIS

Section 84308 was enacted in 1983 to guard against bias or the appearance of bias in proceedings before appointed members of boards or commissions acting as decision-makers in agency proceedings involving licenses, permits or other entitlements within the agency’s jurisdiction.  Broadly speaking, Section 84308 limits the contributions that an officer of such agencies may accept from parties or participants in such proceedings. Acceptance of a contribution beyond the statutory limits disqualifies an officer from making, participating in making, or in any way using his or her official position to influence his or her agency’s decision in these proceedings.  

Section 84308 is unique among the Act’s provisions insofar as it identifies a campaign contribution as a basis for a disqualifying conflict of interest.  For reasons of public policy, the Act does not otherwise treat campaign contributions as a potential basis for conflicts of interest, whether as “income” or as “gifts” to public officials.  (Sections 82030(b)(1) and 82028(b)(4); see also the Morrison Advice Letter, No. A-05-244.)   Section 84308 was accordingly drafted very narrowly, applying only to decisions made by certain kinds of agencies (excluding “the courts or any agency in the judicial branch”) where the decisionmakers are elected or appointed officers of such agencies making decisions on a narrow range of subjects – licenses, permits, or other entitlements for use in proceedings pending before the agency.  (Section 84308(a)(3) through (5).)  The ban under Section 84308(b) applies to contributions from “parties” or “participants” to such proceedings.  These terms are defined at Section 84038(a)(1) and (2).  


In defining “participant” (in a “proceeding” under Section 84308) as including anyone who “lobbies in person the officers or employees of the agency, testifies in person before the agency, or otherwise acts to influence officers of the agency,” the statute makes it clear that the license/entitlement/use “proceedings” governed by Section 84308 are proceedings in which agency officials act as decisionmakers.  This is an obvious point in a statute written to disqualify an officer from making decisions “if the officer has willfully or knowingly received a contribution…” from a party to or a participant in a proceeding wherein the officer acts as a decisionmaker.  But the point merits emphasis in this case, since your question involves agency decisions regarding litigation in which a court will adjudicate a dispute in which F/ETCA and Landowner are opposing parties.    

Under the circumstances you describe, we have little difficulty in concluding that the litigation itself is not a “proceeding” subject to Section 84308.  F/ETCA is not the “agency” that will decide this litigation.  To the contrary, F/ETCA is one of two opposing parties arguing their respective positions before the court.  It is the court, an institution excluded at Section 84308(a)(3) from classification as an “agency” subject to the statute, that is the decisionmaker in this dispute.  It is clear that Section 84308 has no application to the decisionmaker in this litigation.    

Your precise question, however, is whether Ms. Bates is disqualified from making decisions about the conduct of the agency’s litigation.  Because this litigation concerns a dispute involving F/ETCA’s rights to land use entitlements under a purchase agreement, agency decisions relative to this litigation might plausibly be described as decisions “involving a license, permit or other entitlement for use.”  We do not believe, however, that such a strained reading of Section 84308 is appropriate under the circumstances you have described.  In fact, we believe that application of Section 84308 would reach a result at odds with the correct standard.  Section 84308 was written to promote impartial decisionmaking by agencies administering valuable public entitlements.  F/ETCA is pressing a claim in litigation against a purported seller of easement rights.  A narrow reading of Section 84308 to disqualify F/ETCA officials from management of the agency’s litigation does nothing to further the statute’s purpose.  Instead we look to the Act’s broader conflict of interest rules, articulated at Sections 87100 et seq.  


As we saw earlier, apart from the exception of Section 84308, the Act does not treat campaign contributions as “income” or “gifts” that might give rise to a conflict of interest in decisions involving the economic interests of campaign contributors.  A public official who receives campaign contributions from a party adverse to the official’s agency in civil litigation is not for that reason disqualified from making decisions on the agency’s conduct of its litigation.  It is a settled principle of statutory construction that we read exceptions to a general rule (here Section 84308) narrowly.
 Applying that general rule, we conclude that Supervisor Bates’ receipt of a campaign contribution does not disqualify her from participating in decisions on F/ETCA’s litigation against Landowner.       

Scott Hallabrin


General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
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� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All references to code “Sections” shall be to the Government Code, and all references to “Regulations” shall be to title 2 of the state’s Code of Regulations, unless otherwise noted.





�  For purposes of this analysis, we will assume that the principals of Landowner are anticipated to be either “parties”, “participants”, or “agents” thereof (as those terms are used in Section 84308), and that the principals have a financial interest in the contemplated decisions.


� See, e.g. the Bell Advice Letter, No. I-06-138: “It is fundamental cannon of statutory construction that exceptions are to be construed strictly and narrowly.”  (Ascarate Advice Letter, No. A-04-012; citing Deitsch Advice Letter, No. A-02-129 quoting Ticket Track California, Inc. v. Department of Motor Vehicles (2002) 97 Cal.App.4th 1251; � HYPERLINK  "http://www.lexis.com/research/buttonTFLink?_m=33ae4c0c2d6b962c2377fc7207206247&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Cal.%20Fair-Pract.%20LEXIS%2058%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=4&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b119%20Cal.%20Rptr.%202d%20176%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=8&_startdoc=1&wchp=dGLbVlz-zSkAk&_md5=f3420c35ef2e100dbb7c603174be9fa6"�119 Cal. Rptr. 2d 176.)�”








