June 14, 2007
David W. Wilder

Chair, State Independent Living Council

1600 “K” Street, Suite 100

Sacramento, CA 95814

RE:
Your Request for Advice


Our File No. A-07-093

Dear Mr. Wilder:

This letter is in response to your request for advice regarding the conflicts-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  We recommend that you contact your agency’s counsel or the Attorney General regarding issues outside the Act.
QUESTION


May a member of the California State Independent Living Council participate in Council decisions regarding a State Plan for Independent Living that authorizes  expenditures and distribution of funds to various entities when the member is employed by a non-profit organization that is an applicant for receipt of such funds? 
CONCLUSION


No.  The member has a conflict of interest with respect to those decisions involving funding for her employer because she has an economic interest in her employer as a source of income.

FACTS


The California State Independent Living Council (“SILC”) is required by federal law to develop a State Plan for Independent Living that authorizes the expenditure and distribution of federal funds to various entities for the development and implementation of innovative approaches to expand and improve the provision of vocational rehabilitation services to individuals with disabilities.  The federal law sets forth the qualifications for the members, who are appointed by the Governor.  One qualification is that members be knowledgeable about independent living centers and independent living services.  The federal law also provides that a majority of the members cannot be employed by any independent living center.


Christina Mills-Hovious is a member of SILC.  She also chairs SILC’s Planning Committee which develops and drafts a plan that is then submitted to all the voting members of SILC for approval.  As a member of SILC, she votes whether to approve the plan.  Ms. Mills-Hovious is employed by the California Foundation for Independent Living Centers (the “Foundation”) which is a nonprofit entity in the nature of a trade association comprised of independent living centers.  The plans that SILC adopts include grants to various entities, including independent living centers and the Foundation.  The current plan includes a $300,000 grant to the Foundation.  The Foundation has requested a $40,000 increase in the grant.  In addition to SILC’s approval, a plan must be approved by the State Department of Rehabilitation.  

ANALYSIS


The Act’s conflict of interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Is Ms. Mills-Hovious a “public official” within the meaning of 

Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of SILC, which is a state agency, Ms. Mills-Hovious is a public official.  Therefore, she may not make, participate in making, or otherwise use her position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.

Step 2.  Will she be making, participating in making or influencing a 

governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

The facts indicate that Ms. Mill-Hovious would make or participate in making two governmental decisions.  As chair of the SILC’s Planning Committee, she will participate in drafting a plan that is then submitted to the SILC members for approval.  Her work on the committee would amount to participating in a governmental decision because the committee is making recommendations to SILC, the decisionmaker, regarding a decision to approve a plan.  When voting on a plan as a SILC member, Ms. Mills-Hovious would be making a governmental decision.

Step 3.  What are Ms. Mills-Hovious’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in section 87103 and regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $390 or more within 12 months prior to the decision.   (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.   (Section 87103; Regulation 18703.5.)

Ms. Mills-Hovious has an economic interest in the Foundation because she is 
employed by the nonprofit organization, and presumably will have received income from it aggregating $500 or more within 12 months before any decisions by the Committee or the SILC. (Section 87103(c).) Accordingly, as a Committee member and as a SILC member, she may not make, participate in making, or use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on the Foundation.  
Step 4.  Will Ms. Mills-Hovious’ economic interest be directly or indirectly 
involved in the decisions?

An economic interest that is directly involved in a governmental decision presents a greater risk of a conflict of interest than does an economic interest that is indirectly involved in the decision.  Separate rules govern different kinds of economic interest for purposes of determining whether an economic interest is directly or indirectly involved.


A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly by an agent:  

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  
(Regulation 18704.1(a).)
Applying Regulation 18704.1(a) to the facts, the Foundation is the subject of proceedings in which its request for a grant is considered because the plan under consideration includes a grant to the Foundation.  Thus, when the Committee is considering the grant as part of its preparation of a state plan and when the members of the SILC consider the plan, the Foundation is a subject of those proceedings and is deemed to be directly involved in these governmental decisions. 

Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.


Regulation 18705.3 provides that “any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”  This standard for determining materiality is known as the “one penny” rule.  If the source of income is affected by even one penny, the financial effect is deemed material.
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





