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June 22, 2007
Barbara Little
District Manager

Lancaster Cemetery District

111 E. Lancaster Blvd.

Lancaster, California 93535
RE:
Your Request for Informal Assistance 

Our File No. I-07-095
Dear Ms. Little:

This letter is in response to your request for advice on behalf of Ms. Dayle Dabry and Trustee Dave Owens regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request does not refer to specific events, we are providing informal assistance.
  
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws including common law conflict-of-interest laws, Government Code Section 1090, and the doctrine of incompatible offices (see Government Code Section 1099). 
QUESTIONS

1.  May Ms. Dabry, a secretary for a nonprofit organization established by the Lancaster Cemetery District (the “District”), work as a paid employee of the District despite her voluntary work for the nonprofit organization?  


2.  May Trustee Owens, a District Trustee, act as an authorized signatory for the bank account established for the non-profit organization?
CONCLUSIONS

While the Act’s provisions do not prohibit Ms. Dabry from working as a paid employee of the District or Trustee Owens from acting as an authorized signatory for the non-profit organization’s bank account, Ms. Dabry and Trustee Owens may be disqualified from certain government decisions if a decision would entail them making, participating in making, or influencing a decision that will have a reasonably foreseeably material financial effect on their respective economic interests including any economic interest in the non-profit organization.    
FACTS


On April 23, 2007, the Lancaster Cemetery District (the “District”) formed a 501(c)(3) corporation called the Friends of the Lancaster Cemetery District (the “Friends of the District”).  The Friends of the District was established to raise funds for preserving historical sites.  On May 23, 2007, the District hired Ms. Dabry, a secretary for the Friends of the District, to perform public relations work as a paid employee of the District.  At the same meeting, the District’s board nominated Trustee Owens as one of four authorized signatories for the Friends of the District’s separate bank account.  


In a telephone conversation on June 1, 2007, you further explained that             Ms. Dabry’s work for the Friends of the District was voluntarily performed and that    Ms. Darby received no salary for these services.  In the same conversation, you clarified that the District’s trustees receive no compensation for their services from the District or the Friends of the District.  You also stated that although the District has a reimbursement policy no trustee has ever requested a reimbursement nor has the District ever paid a reimbursement.  
ANALYSIS


The Act does not prohibit Ms. Dabry from working as a paid employee of the District in light of her voluntary services performed on behalf of the Friends of the District.  Moreover, the Act does not prohibit Trustee Owens from acting as an authorized signatory for the Friends of the District’s separate bank account.  Notwithstanding the fact that the Act does not prohibit Ms. Dabry from working for the District or Trustee Owens from acting as an authorized signatory for the Friends of the District’s bank account, Ms. Dabry and Trustee Owens will need to consider the Act’s pertinent conflict-of-interest provisions in fulfilling their roles with both the District and the Friends of the District.  

Under the Act’s conflict-of-interest provisions, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
Step One: Are Ms. Dabry and Trustee Owens “public officials?”

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency….” (Section 82048.)  As an employee of the District, Ms. Dabry is a public official within the meaning of the Act.  As a District Trustee, Trustee Owens is also a public official within the meaning of the Act.        
Step Two: Are Ms. Darby and Trustee Owens making, participating in making, or influencing a governmental decision?
The Act’s conflict-of-interest provisions apply only to disqualify a public official from “making,” “participating in making,” or “influencing” a governmental decision.  
  

Making a Governmental Decision:  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Section 87100; Regulation 18702.1(a).) 
  

Participating in Making a Governmental Decision:  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Section 87100; Regulation 18702.2.) 
  

Influencing a Governmental Decision:  There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision. The first rule applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency, but the public official is not a decision-maker per se. (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision. This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” 
 

The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision that will have a material financial effect on his or her economic interests.

Because you have not identified any specific decision before the District we cannot determine whether Ms. Dabry or Trustee Owens are making, participating in making, or influencing any particular governmental decision.  But generally, Trustee Owens will be making, participating in making, or influencing a governmental decision any time he considers a decision before the District in his role as a trustee unless an exception applies.  (See Regulation 18702.4.)  Furthermore, Ms. Dabry’s public relations work may also be considered making, participating in making, or influencing a governmental decision.
  

Step Three: What are the “economic interests” of Ms. Dabry and Trustee Owens?

Essential to determining whether Ms. Dabry or Trustee Owens has a disqualifying conflict of interest is the identification of their economic interests that may be affected by a governmental decision.  The economic interests from which a conflict of interest may arise are defined in Section 87103 and Regulations 18703-18703.5 and include:

· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· Any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· Any source of gifts to the public official if the gifts aggregate to $360 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Because you have not provided a specific factual situation in which a particular governmental decision is implicated, we can only state that there is a potential conflict of interest any time Ms. Dabry or Trustee Owens assumes a governmental decision-making role where it is possible that the decision in question will have a reasonably foreseeable material financial effect on their economic interests.  If either Ms. Dabry or Trustee Owens has an economic interest that may be financially affected by a governmental decision, it would then be necessary to determine whether they are indeed making, participating in making, or influencing a governmental decision, whether it was foreseeable that the decision would impact one of their economic interests, and whether any such impact would amount to a “material financial effect,” as defined by statute and regulation.  (Regulations 18700-18708.)  


To assist Ms. Dabry and Trustee Owens in determining whether they are disqualified from any particular governmental decisions, we note that the Act defines a “business entity” as “any organization or enterprise operated for profit…” (Section 82005.)  Accordingly, the Friends of the District is not considered a “business entity” and neither Ms. Dabry nor Trustee Owens can have an economic interest in the Friends of the District as a business entity.  


As for any economic interest in the Friends of the District as a source of income, the Act defines “income” broadly as “a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.”
  From your account of facts, Ms. Dabry’s work for the Friends of the District is performed voluntarily and there is no indication that Trustee Owens has received income from the Friends of the District.  So long as Ms. Dabry and Trustee Owens have not received income from the Friends of the District as defined by the Act, neither Ms. Dabry nor Trustee Owens has an economic interest in the Friends of the District as a source of income.


We trust that this letter and the enclosed Commission fact sheet entitled, “Can I Vote? Overview of Conflicts Laws,” which details the standard eight-step conflict-of-interest analysis, will assist you in identifying Ms. Dabry’s and Trustee Owens’ economic interests that may give rise to a disqualifying conflict of interest.  Should you have any additional questions regarding the conflict-of-interest provisions of the Act as they relate to a specific governmental, it is advisable that you seek further assistance providing all relevant facts and a description of the governmental decision in which you believe Ms. Dabry or Trustee Owens may have a conflict of interest.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Brian G. Lau

Counsel, Legal Division
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Enclosure
� Government Code Sections 81000-91014.  Commission regulations appear at Title 2, Sections 18109-18997, of the California Code of Regulations.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


	�  While making or participating in making governmental decisions does not include actions of public officials that are solely ministerial, secretarial, manual, or clerical (Regulation 18702.4(a)(1),       Ms. Dabry has been hired to perform public relations work and this work may entail actions that are not ministerial, secretarial, manual, or clerical.    


	�  Note, however, that Section 82030(b)(2) excludes payments received from a 501(c)(3) non-profit organization as reimbursement for travel expenses and per diem from the Act’s definition of “income.”  





	�  We are not analyzing whether the Friends of the District could be considered a local governmental entity based upon the factors provided in the Commission’s opinion In re Siegel (1977) 3 FPPC Ops. 62.  (See also Hearey Advice Letter, No. A-01-251; Stone Advice Letter, No. A-97-630; and Francis Advice Letter, No. A-86-214.)  However, we note that “income” does not include “salary  and reimbursement for expenses or per diem, and social security, disability, or other similar benefit payments received from a state, local, or federal agency” under Section 82030(b)(2).  If the Friends of the District is a local government agency, neither Ms. Dabry nor Trustee Owens has an economic interest in the Friends of the District as a source of income even if they receive a salary or a reimbursement of expenses from the Friends of the District.





