August 22, 2007
Scott H. Howard

City Attorney

City of Glendale, California

613 E. Broadway, Room 220

Glendale, California 91206-4394

RE:
Your Request for Informal Assistance


Our File Nos. I-07-109 and I-07-117
Dear Mr. Howard:

This letter is in response to your request for informal assistance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTIONS

 1.  May the mayor of the City of Glendale vote as a city council member for his appointment to the board of the Burbank Glendale Pasadena Airport Authority after expressing an interest in the appointment?  May he vote on the appointment of another person?  If not, may the mayor participate if he “withdraws” his expression of interest in the position?

2.  May the mayor vote as a city council member to “support” his appointment by another local government agency to the governing commission of the Metropolitan Transit Authority?

3.  If the mayor may not vote in any of the foregoing situations, may he recuse himself and speak at the city council meeting as a member of the public?

CONCLUSIONS

1.  No.  The mayor may not participate in city council votes to appoint himself to the Airport Authority. A public official has an economic interest in any decision foreseeably resulting in an increase in his or her personal expenses, income, assets or liabilities in the amount of $250 or more over a 12-month period, unless an exception applies.  Because it is substantially likely that a decision to appoint would result in an increase in the mayor’s personal income by the amount specified, he is disqualified from participating in this vote.  As to voting on the appointment of another person, this governmental decision is too interrelated to the governmental decision to appoint the mayor to be considered separately.  Hence, he may not vote on either appointment.  It makes no difference if he withdraws his expression of interest.  

2.  The mayor may not participate in the city council vote to support his nomination by another government agency if, considering all the relevant circumstances at the time the vote is to be taken, it is substantially likely to result in his appointment to the position as discussed herein.

3.  Yes.  An otherwise disqualified official may appear in the same manner as any other member of the general public before the official’s own agency in the course of its prescribed governmental function to represent his personal interests as long as the official makes it clear that he or she is not acting in an official capacity.

FACTS


The mayor of the City of Glendale wishes to serve as a member of the Burbank Glendale Pasadena Airport Authority (the “Airport Authority”).  This would require an appointment by the city council.  An appointee need not be a city councilmember.  Members of the Airport Authority are paid $200 per meeting attended up to $800 per month, not including reimbursement for out-of-pocket expenses.  In your letter of July 9, 2007, you asked the additional question whether the mayor could participate in his own appointment to the Airport Authority if he first “withdrew” his expression of interest of an appointment to the Airport Authority. 
The mayor has also expressed an interest in serving on the governing commission of the Metropolitan Transit Authority (the “MTA”).  Appointment to the MTA commission is made by a City Selection Committee (the “Committee”) that is an arm of the League of California Cities, Los Angeles County Division.  Before the Committee would make the appointment, the mayor would first need to receive an expression of support from the city council as well as from the cities comprising the North County San Fernando Valley Region of the MTA.  You indicated in your telephone message of August 2, 2007, that MTA commissioners are paid a stipend of $150 per day while engaged in MTA business with a cap of $600 per month.  You concluded that this stipend would amount to at least $250 over a twelve-month period.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Is the mayor a “public official” within the meaning of section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As mayor and a member of the city council, which is a local government agency, the mayor is a public official.  Therefore, he may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.

Step 2.  Will the mayor be making, participating in making or influencing a 

governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  With regard to governmental decisions that are within or before an agency other than the official’s agency, the official is attempting to use his official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  (Regulation 18702.3(b).)  
Accordingly, when city council members vote to appoint the mayor to the Airport Authority, or to express their support of the mayor for an appointment to the MTA, they

will be making a governmental decision, and the mayor will be making, participating in making, or influencing a governmental decision if he participates.


An exception to this rule is set forth in Regulation 18702.4(b), which permits an otherwise disqualified official to appear in the same manner as any other member of the general public before the official’s own agency in the course of its prescribed governmental function to represent his personal interests. This exception would apply only in those instances where the official makes it clear that he or she is not acting in an official capacity and that he or she is representing his or her personal interests, and his or her comments are limited to that personal interest.  (Larsen Advice Letter, No. A-87-151.)  Under this exception, the mayor would not be making, participating in making or attempting to influence a decision, if he disqualifies himself from a decision, leaves the dais, and addresses the city council as a member of the public on his own behalf, representing solely his own interests.  Further, the exception is limited on its face to appearances “before an agency in the course of its prescribed governmental function.”  Thus, while the mayor may appear before the city council when it is constituted as such at a public hearing, he may not attempt to contact individual members of the city council for purposes of influencing their decision. 

Step 3.  What are the mayor’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within the 12 months preceding the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Because the city council decisions about which you inquire relate to the mayor’s 

appointment to the Airport Authority or the MTA, positions that both provide compensation, he has an economic interest in his personal finances that must be considered in order to determine whether he has a conflict of interest with respect to these matters.
 

Step 4.  Will his economic interests be directly or indirectly involved in 
decisions the mayor will make, participate in making or influence as a public official?


A public official is deemed to be directly involved in any governmental decision that will have any financial effect at all on his or her personal finances.  (Regulation 18704.5.)

Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial 

� Government Code sections 81000-91014.  Commission regulations appear at Title 2, Sections 18109-18997, of the California Code of Regulations.


� While a public official has an economic interest in the source of his or her income, the Act’s definition of income expressly excludes “salary and reimbursement for expenses and per diem received from state, local or federal government agency…” (Section 82030(b)(2).)  Because both the Airport Authority and the MTA are government agencies, this “government salary” exception applies to the payments the mayor would receive from them.








