August 2, 2007
VIA FACSIMILE AND U.S. MAIL
Tom McCabe
City of Encinitas Planning Commissioner

1701 Mackinnon Avenue
Cardiff by-the-Sea, California 92007

RE:
Your Request for Informal Assistance

Our File No. I-07-111
Dear Mr. McCabe:


This letter is a follow-up to previous advice regarding the Cardiff-by-the-Sea Draft Specific Plan (“Draft Specific Plan”) and your duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”). 
  (See McCabe Advice Letter, 
No. I-07-072.)  Because your request does not involve specific decisions, but refers to a series of broad topic areas for discussions about the Draft Specific Plan, we are providing you with general guidelines that may be applied.  Therefore, we treat your letter as a request for informal assistance.


Please note that our advice is based on the facts presented; the Commission does not act as a finder of fact when it provides advice (In re Oglesby (1975) 1 FPPC Ops. 71.) In addition, our advice is applicable only to the extent those facts provided to us are correct and that all of the material facts have been disclosed.  The advice in this letter applies only to prospective actions, as the Commission does not advise with respect to past conduct.  
QUESTIONS


1.  May you participate in ad hoc subcommittee discussions, review and substantive editing of the Draft Specific Plan, despite a conflict of interest, because the financial effect on your economic interest is not distinguishable from its effect on the public generally? 

2.  Can segmentation be applied to portions of the ad hoc subcommittee review of the Draft Specific Plan?  In other words, may the review and editing process be broken down into separate decisions that can be segmented from decisions in which you have a disqualifying financial interest?

CONCLUSIONS


1.  There are insufficient facts for us to conclude whether or not your economic interest will be affected in substantially the same manner as the public generally.  However, the facts you have provided suggest that it is unlikely that Cardiff Towne Centre (“Towne Centre”), because of its sheer size and scope, will be affected in substantially the same manner as the applicable significant segment.  
2.  You must analyze each aspect of the Draft Specific Plan decisions separately using a reasonable and objective method to determine whether the decision is “inextricably interrelated” to a decision that will have a material financial effect on Towne Centre.  If there are decisions that will have no financial effect –even a penny’s worth—on Towne Centre, then they may be “segmented,” allowing you to participate under certain circumstances as discussed below.
FACTS


You have enclosed the Draft Specific Plan, along with dozens of comments that you wish to discuss or incorporate if you are allowed to participate in the ad hoc committee discussion, review and substantive editing of the plan.  You have included the following relevant facts:
· You are a planning commissioner representing the Cardiff-by-the-Sea area.  As discussed in our previous advice letter to you, (McCabe, supra) you have an economic interest in your architectural business, and in Towne Centre, a shopping center that is a client of your business, from which you have received $500 or more in income within the past 12 months.  

· The Towne Centre is located within the boundaries of the Draft Specific Plan, which provides a blueprint for the needs of the Cardiff-by-the-Sea business district, as identified in the city’s General Plan.  

· The Encinitas city council has formed an “ad hoc subcommittee” to evaluate the Draft Specific Plan.  The plan addresses at the neighborhood level: land use and development regulations; architectural, streetscape, alley design and landscape design recommendations; vehicular and pedestrian circulation and parking; infrastructure assessments of existing conditions for water, sewer, storm drain, and street surfaces and possible improvements; and implementation procedures.  

· The ad hoc subcommittee is composed of “12 to 13 members,” who will be editing, reviewing, and making substantive changes to the Draft Specific Plan over the next several months.  
· As a planning commissioner, you represent an area that includes 91 pieces of commercial property within its boundaries.  The Draft Specific Plan affects 66 properties, or “72.5 [percent] of the business entities in [your] jurisdiction.”  You also state that in terms of business entities, or “an individual store or business,” the “percentage [affected by the Draft Specific Plan] is even greater since the specific plan area is composed of many small businesses…” 

· “All properties in the specific plan area are currently zoned General Commercial.  The specific plan will become the new zoning for all the properties at the same time and with the same regulations.”

There are four contiguous planning areas in the Draft Specific Plan.  Within each area are particular zoning and use regulations that may differ from current citywide zoning regulations.  The Draft Specific Plan describes the planning areas as follows:
· Planning Area 1:  Residential, office and retail use.

· Planning Area 2:  Primarily larger scale commercial with some residential and office use.

· Planning Area 3:  Primarily small scale commercial with some office and residential use.

· Planning Area 4:  Small scale commercial with residential.

Planning Area 2 of the Draft Specific Plan is bound by Birmingham Drive on the North, the alley between Newcastle Avenue and Manchester Avenue on the east, Liverpool Drive on the south, and San Elijo Avenue on the west.  It includes the Towne Centre and the narrow block east of the Towne Centre.  

· According to the Draft Specific Plan, “[t]he scale and bulk of the Towne Center is significantly larger than other structures in the area, making it a dominant visual feature.  The Towne Centre is similar in layout to shopping centers found in older suburban communities, with its large surface lot adjacent to the street, high visibility from passing vehicles, and limited, though highly organized, landscaping.  Buildings are clustered at the eastern portion of the site.  Sidewalks surrounding the perimeter of the shopping center are contiguous, straight, and except for curb cuts, encompass the entire block.”

· The Towne Centre is “a predominant element of Planning Area 2” and comprises “about 15% of the entire specific plan.”  
· The Towne Centre is also described as “the single largest parcel” in the Draft Specific Plan area, according to the Cardiff Community Consensus Conference report..


In your most recent letter, you contend that the ad hoc subcommittee discussions, review, and editing of the Draft Specific Plan may be “segmented” or broken down into a series of decisions that are separate from the decisions in which you have a conflict.  You also contend that the public generally exception should allow you to participate in most of the editing and discussion of the Draft Specific Plan.


You propose the following:

· Holding discussions and editing the portion of the Draft Specific Plan dealing with Planning Area 2—without your participation— prior to discussions and editing of portions dealing with the other three planning areas.  
· Holding discussions and editing portions of Chapter 3 – dealing with Planning Area 2—without your participation—then discussing and editing the portions of the chapter dealing with the other planning areas.

· Holding no further discussions of Planning Area 2.


You state that “items such as drainage, circulation, intent, community vision, design guidelines are all general in nature and are not inextricably related.”


You also wish to know whether the public generally exception is applicable in your situation, and whether there are decisions within the ad hoc subcommittee review of the Draft Specific Plan that may be segmented from decisions in which you are disqualified from participating in. 
ANALYSIS


In our prior letter, we discussed the eight-step conflict of interest analysis.  You most recent questions concern only step 7:  The public generally exception and the question of segmentation.  Accordingly, our response is limited to these two issues.

1.  Public Generally


The “public generally” exception allows an official to participate in a decision despite a conflict of interest if the effect of the decision on the official’s interest is not distinguishable from the effect on the public generally.  (Section 87103; Regulation 18707.)  In other words, the exception would apply if the decision will affect a significant segment of the public in substantially the same manner as it would affect the public official’s interests.  

Regulation 18707(b) sets forth a four-step process to determine “if the effect of a decision is not distinguishable from the effect on the public generally:” 

“(1) Step One: Identify each specific person or real property (economic interest) that is materially affected by the governmental decision.
 
“(2) Step Two: For each person or real property identified in Step One, determine the applicable ‘significant segment’ rule according to the provisions of [regulation 18707.1(b)].
 
“(3) Step Three: Determine if the significant segment is affected by the governmental decision as set forth in the applicable ‘significant segment’ rule.  If the answer is ‘no,’ then the analysis ends because the first prong of a two-part test set forth in [regulation 18707.1(b)] is not met, and the public official cannot participate in the governmental decision.  If the answer is ‘yes,’ proceed to Step Four.

“(4) Step Four: Following the provisions of [Regulation 18707.1(b)(2)], determine if the person or real property identified in Step One is affected by the governmental decision in ‘substantially the same manner’ as other persons or real property in the applicable significant segment.  If the answer is ‘yes’ as to each person or real property identified in Step One, then the effect of the decision is not distinguishable from the effect on the public generally and the public official may participate in the decision.  If the answer is ‘no’ as to any person or real property identified in Step One, the public official may not participate in the governmental decision unless one of the special rules set forth in [regulations 18707.2 through 18707.9] applies to each person or real property triggering the conflict of interest.” (Regulation 18707(b)(1)-(4).)


Step One:   Your conflict of interest in the Cardiff Towne Center was addressed in our previous advice letter to you, (McCabe, supra.)  As concluded in that letter to you, it is presumed that governmental decisions involved in the Draft Specific Plan review will have a reasonably foreseeable material financial effect on Towne Centre.  


Step Two:  Source of Income –Business Entities (Towne Centre)
 –The applicable “significant segment” for decisions that affect an interest in a business entity, under regulation 18707.1(b)(1)(C), is “either 2,000 or twenty-five percent of all business entities in the jurisdiction or the district the official represents, so long as the effect is on persons composed of more than a single industry, trade, or profession.”


Step Three:  Business Entities (Towne Centre) – You have indicated that 66 commercial properties (out of 91) or 72.5 percent of commercial properties will be affected by decisions involving the Draft Specific Plan.  You also state that the percentage of business entities affected “is even greater.”  If the specific governmental decisions pertaining to discussions, review, and editing of the Draft Specific Plan will affect at least twenty-five percent of the business entities, as provided in Regulation 18707.1(b)(1)(C), then this requirement has been met.

Step Four:  The final step requires a determination that the financial effects of the decisions in question impact your economic interests in “substantially the same manner” as the financial effects on the significant segment identified in Step 3.  If the answer is “yes,” then the effect of the decision is not distinguishable from the effect on the public generally and you may participate in the decision.  (Reg. 18707(b)(4).)  To assess whether a significant segment will be financially affected in substantially the same manner, all measurable effects from the decision must be identified.  Comparing financial effects is necessarily a factual process.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.    	


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).





	� In our previous advice letter to you, we also identified your architectural business as a source of income, but because you have not provided additional information related to the public generally exception with regard to this economic interest, we do not include it in our analysis. 





