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July 25, 2007
City of West Sacramento

Kryss Rankin, City Clerk

1110 West Capitol Avenue

West Sacramento California 95691

RE:
Your Request for Informal Assistance

Our File No. I-07-112
Dear Ms. Rankin:

This letter is in response to your request for advice regarding the gift provisions of the Political Reform Act (the “Act”).
  Because your request is general in nature and you do not name any specific individuals on whose behalf you have requested this advice, we are offering you informal assistance.
  In addition, please note that the Commission’s advice is limited to matters under the Act. (Regulation 18329(b)(8)(D), copy enclosed.)  We urge you to check with the state Attorney General’s office to determine if there are other laws that may be applicable.
QUESTION

Are discounts offered by various businesses on items such as computer products, rental car rates, new homes and apartment rentals provided to all employees of the City of West Sacramento reportable gifts under the Act?

CONCLUSION


The discounts or rebates are discloseable gifts under the Act unless they are made in the regular course of business to members of the public, and they are offered to all city employees on an equal basis, without regard to official status.  See discussion below.
FACTS


You are the city clerk for the city of West Sacramento (“the city”).  The city has been offered discounts for its employees by various businesses.  These discounts include, but are not limited to, reduced costs on Dell Computer products, rental car rates from Enterprise, and home buyer discounts provided by home builders and renter discounts provided by apartment managers.

These discounts are made available to all 400 employees of the city, including those who file Forms 700 and 721.  During our telephone conversation of July 24, 2007, you stated that these discounts are also made available to other employers or groups.  You did not have additional details regarding the discounts.  You wish to know whether these discounts are discloseable gifts under the Act.
ANALYSIS


Definition of Gift
 

Section 82028(a) defines a “gift” as:
 
“Any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.” (Emphasis added.)
 
Thus, a discount is a gift unless the discount is made in the regular course of business, to members of the public, without regard to official status.
The Commission has advised that a discount that is available to all employees of the State of California, without regard to what office or position the employees hold in state government, is a discount made available “without regard to official status.”  (In re Russel, (1975) 1 FPPC Ops. 191.)  The Commission noted that, “The statutory language does not require that the discount be made available to ‘all’ members of the public, but implies that the discount will be offered on a uniform basis to a diverse group.”
  (Emphasis added.)  Therefore, such discounts are not considered gifts.  



In the Abbott Advice Letter, No. A-88-049, we advised that where a discount card was made available to all county employees on the same terms and conditions as other groups, the discounts were made available to the public without regard to the official status of the official.  In the Cornelius Advice Letter, No. I-92-260, we advised that discount cards offered by the Cupertino Chamber of Commerce to its members and to all Cupertino city employees were not gifts under the Act.  Additionally, we advised the members of an open space district that the discount of cellular phone service provided to all district employees as well as to all employees of businesses, organizations and agencies that are members of the local chamber of commerce would not be considered a gift. (Schectman Advice Letter, No. A-96-218.)

In the Lum Advice Letter, No. A-98-147 we described a two-prong test (derived from the Russel Opinion, supra) that can be applied to determine whether or not a discount is a gift.  The first prong requires that the payment be publicized or offered on a uniform basis to a large, diverse group, and the second requires that the selection method not unfairly benefit public officials.

You have not provided sufficient detailed information about the discounts or the manner in which they are publicized or offered to city employees for us to determine whether any of the specific discounts you mention qualify as exceptions to the definition of “gift” as described above.   Therefore, we can only provide you with general guidance.  


Under the facts you provided, the discounts or rebates are discloseable gifts under the Act unless they are made in the regular course of business to members of the public, (for instance, if they are offered under the same terms and conditions to other groups) as well as all city employees on an equal basis, without regard to official status.  

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Emelyn Rodriguez

Counsel, Legal Division
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� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c), enclosed.)   


	� In the Russel Opinion, supra, the Commission noted that state of California employees “is a large and heterogeneous assortment of individuals which includes more than 130,000 persons.  Because of the size and diversity of the class, we conclude that a discount available to all state employees is a discount ‘made available to members of the public.’”





	� In the Lum letter, supra, the group eligible for a limited number of  travel subsidies consisted of all residents of  the Town of Colma—a heterogeneous group large enough to fall within the requirements of the Russel opinion.  In addition, the Town of Colma regularly sent a newsletter one week in advance alerting each resident of the date and location to sign up for such discounts.  Because sign-ups were on a “first come, first served basis,” equal opportunity to participate in the programs was given to all residents.





