July 30, 2007

Mark D. Hensley, City Attorney

City of Chino Hills

Manhattan Towers

1230 Rosecrans Avenue, Suite 110

Manhattan Beach, California 90266

RE:
Your Request for Advice


Our File No. A-07-113

Dear Mr. Hensley:

This letter is in response to your request for advice regarding the conflicts-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION

May Mayor Norton-Perry and Councilmember Rogers participate in city council decisions opposing a proposed project by Southern California Edison to replace existing transmission lines and transmission structures when they own and reside in homes that are more than 500 feet but less than 1,000 feet from the nearest portion of Edison’s rights-of-way included in the project?

CONCLUSION

Mayor Norton-Perry and Councilmember Rogers may participate in the decisions to oppose the Project unless these decisions will have a clearly distinguishable and substantial financial effect on their properties.

FACTS

The city council of the City of Chino Hills may take action to oppose a proposed project by Southern California Edison (“Edison”) called the Tehachapi Renewable Transmission Project (the “Project”).  As currently proposed, the Project would result in Edison transmission lines located within Edison rights-of-way in the city being increased from their current heights of 120 feet to 140 feet to heights ranging from 150 feet to 195 feet; an increase of the width of transmission structures from 29 feet to 60 feet; and an increase in the voltage being transmitted through the lines from 220 kilovolts to 500 kilovolts.  The portion of the project that is located within Chino Hills is only one of eleven segments that make up the overall Project.  


Mayor Gwenn Norton-Perry and Councilmember Peter Rogers each own property in which they reside, which is over 500 feet but less than 1,000 feet from the nearest portion of the Edison right-of-way that is included in the Project.  They would like to participate in city council decisions relating to the city’s potential opposition to the Project in proceedings before the California Public Utilities Commission (“PUC”), which must approve the Project.


City residents are primarily concerned with increased height and mass of the transmission lines and increased electromagnetic fields.  Other potential concerns include noise and air quality during the construction phase of the Project.  Finally, there is some concern about the noise that will be produced by the transmission lines when they are operational.  The height and mass of the transmission lines is of concern because of the negative aesthetic impact; depending on weather and topography, they will be visible from very long distances, potentially several miles or more.  In our telephone conversation of July 13, 2007, you indicated that the primary concern of residents is the aesthetic impact.  You stated that the transmission lines would be visible to approximately 80 percent of the city’s residents.  You also indicated that no standards exist for acceptable levels of electromagnetic fields near residences.


Edison has provided information about other portions of the Project that may serve as a guideline for identifying different aesthetic impacts based on proximity to transmission lines.  They have identified four “view perspectives” as follows:  “immediate foreground” is from 0 to 300 feet; “foreground” is 300 feet to ½ mile; “middle ground” is ½ mile to 4 miles; and “background” is 4 miles to the horizon.  Using these criteria, both Mayor Norton-Perry’s and Councilmember Rogers’ properties are located within the “foreground” view area.


There are approximately 23,087 dwellings in the city.  Approximately 4,000 are located within ½ mile of the Project area (the “immediate foreground” and “foreground” areas combined).  It is generally believed that homes closest in proximity to the Project area will suffer the most adverse impacts of the Project.    


While residents have expressed concern about potential health hazards of electromagnetic fields, Edison’s Environment Impact Report concludes that there is no agreement among scientists that electromagnetic fields create a potential health risk and that there are no defined or adopted CEQA/NEPA standards for defining health risks for electromagnetic fields.

ANALYSIS

The Act’s conflict of interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b); emphasis added.)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Are the mayor and the city Councilmember “public officials” within 

the meaning of section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  Because Mayor Norton-Perry and Councilmember Rogers are members of the city council, which is a local government agency, they are both public officials.  Therefore, they may not make, participate in making, or otherwise use their positions to influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests.

Step 2.  Will the mayor be making, participating in making or influencing a 

governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  With regard to governmental decisions which are within or before an agency other than the official’s agency, the official is attempting to use his official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  (Regulation 18702.3(b).)  


If Mayor Norton-Perry and Councilmember Rogers vote to contest the Project, they will be making a governmental decision.  In expressing their opposition to the Project before the PUC, they will be using their official positions to influence the decision of the PUC.  In both instances, they will be making, participating in making, or influencing a governmental decision.

Step 3.  What are the Councilmembers’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in section 87103 and regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interest implicated in your letter is property ownership by Mayor Norton-Perry and Councilmember Rogers.  We assume that their interests in their real property are at least $2,000.  

Step 4.  Will the economic interests of Mayor Norton-Perry or Council 

Member Rogers be directly or indirectly involved in decisions they will make, participate in making or influence as a public official?

Under Section 18704.2, real property is directly involved in a governmental decision if any of the following apply:


(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision;


(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district, or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property;

(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest;

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.





