September 10, 2007
A. Patrick Muñoz

City Attorney

City of Dana Point

611 Anton Blvd., Suite 1400

Costa Mesa, California 92626

Re:
Your Request for Informal Assistance

Our File No.  I-07-129

Dear Mr. Muñoz:

This letter is in response to your request for advice on behalf of Dana Point City Council Member Joel Bishop regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your questions are general in nature and do not refer to a specific governmental decision, we are treating your request as one for informal assistance.
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION


May Councilmember Bishop participate in city council decisions related to the adoption and development of the Dana Point Town Center Specific Plan (the “Specific Plan”) despite his interest in a town home including common area within 500 feet of the boundaries of the Specific Plan?
  


CONCLUSION


Councilmember Bishop’s economic interest in his town home (including both his unit and the common area) is directly involved in governmental decisions related to the Specific Plan.  The financial effect of these decisions is presumed to be material.  Accordingly, Councilmember Bishop may not make, participate in making, or influence the decisions unless there is no reasonably foreseeable material financial effect on his property or the “public generally” exception applies.
  
FACTS


The Dana Point City Council has adopted the Specific Plan and has sent it to the California Coastal Commission for certification.  Typically, the Coastal Commission will suggest modifications of the Specific Plan that will need to be considered by the city council.  Moreover, the city council will be making various decisions related to the Specific Plan, such as budget decisions and infrastructure implementation decisions.  


Councilmember Bishop resides in a complex of town homes.  This complex fronts the Pacific Coast Highway and includes common areas maintained by a homeowners association.  Councilmember Bishop owns a 1/296th interest in the common area.  While Councilmember Bishop’s town home unit is over 500 feet from the boundary of the Specific Plan, a portion of the common area is within 500 feet of the boundary of the Specific Plan.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Steps One and Two: Is Councilmember Bishop a “public official” making, participating in making, or influencing a governmental decision?
Councilmember Bishop is a “public official” making, participating in making, or influencing a governmental decision when acting in his role as a city council member.

Step Three: What are Councilmember Bishop’s “economic interests?” 

Of the economic interests recognized under the Act, those pertinent to your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

Personal Financial Effects -- A public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; Regulation 18703.5.) 

You have indicated that Councilmember Bishop resides in a town home, which he owns, near the boundaries of the specific plan.  You have also indicated that Councilmember Bishop’s interest in his town home includes a 1/296th interest in the common area of the town home complex.  Because a property interest within 500 feet of the property subject to a governmental decision is directly involved in the decision (Regulation 18704.2(a)(1)), we must determine how the applicable rules apply to Councilmember Bishop’s interest, which includes both his town home unit and the common area of the complex.  

Previously, we have analyzed an official’s interest in a condominium unit and common area as two separate property interests despite the fact that the unit and common area are held together as a single interest.  (See Jones Advice Letter, A-90-715.)  However, your inquiry gives us occasion to revisit our previous determination.  

As pointed out by the appraisal you have provided, common area does not typically have a “separate marketable value” apart from the value of the condominium unit.  With no separate marketable value, an official has no means to determine the value of the common area or the financial effect of a governmental decision on the common area if the common area is considered separately from the official’s interest in a condominium unit.  Accordingly, we find that an interest in a town home/condominium unit and the common area of the unit is a single property interest.  Because Councilmember Bishop’s interest in his town home/condominium (including both his unit and the common area) is a real property interest of $2,000 or more, Councilmember Bishop has an economic interest in the property.  (Regulation 18704.2(a)(1).)  
Step Four: Is Councilmember Bishop interest in real property directly or indirectly involved in the decision?

Regulation 18704.2(a) states, in pertinent part, that real property in which a public official has an economic interest is directly involved in a governmental decision if: 

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision ….” 

From the facts you have provided, Councilmember Bishop’s interest in his town home includes a real property interest located within 500 feet of the boundaries (or the proposed boundaries) of the property that is subject of the Specific Plan.  Accordingly, Councilmember Bishop’s economic interest in this property is directly involved in the government decision.  

Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Councilmember Bishop’s economic interest in real property?  
Materiality

Having identified the economic interest involved and determined that the interest is directly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to Councilmember Bishop’s economic interest in his town home.   
Under Regulation 18705.2(a)(1), any financial effect of a governmental decision, even one penny, on real property directly involved in the governmental decision is presumed to be material.  (Regulation 18705.2(a)(1).) 
Foreseeability
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 
Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner, supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.


Based upon the facts provided, you have indicated a reasonably foreseeable financial effect on Councilmember Bishop’s economic interest in his town home.  While ultimately the determination of whether the financial effect is material must be left up to Councilmember Bishop’s informed judgment, the financial effect on Councilmember Bishop’s economic interest in his town home is presumed to be material because the property is within 500 feet of the property subject to the governmental decision.  Accordingly, Councilmember Bishop may not participate in the governmental decisions related to the Specific Plan unless he can rebut the presumption of materiality.  

For the purposes of this analysis, you have specifically asked whether the appraisal completed by Donahue & Company, Inc is sufficient to rebut the presumption that the financial effect on Councilmember Bishop’s economic interest in real property will be material.  However, the presumption of materiality may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Regulation 18705.2(a)(1).)  The size of the financial effect does not matter; if there is any financial effect at all, even “one-penny,” that effect is presumed to be “material.”
In regards to the appraisal you have provided, the reasonable reliance upon an appraisal by a disinterested and otherwise qualified real estate professional, based on an accurate understanding of all pertinent facts and circumstances, including those listed as factors in Regulation 18705.2(b)(1)(A)-(C), will generally be considered a good-faith effort by a public official to assess the financial effect of a decision on his or her real property. (Wainwright Advice Letter, No. A-03-179.)  However, it is important to note that, under the presumption of Regulation 18705.2(a)(1), any reasonably foreseeable financial effect, even “one-penny,” on the official’s property will be presumed to be material.  Accordingly, only an appraisal concluding that there will be no financial effect on the official’s real property, which here includes both the common area and town home, provides evidence that the presumption has been rebutted.  (See Bakker Advice Letter, No. A-06-070.) 

Specifically, the appraisal you have provided concludes only that the “condominium common area … has no separate marketable value” and that “any value increase or decrease created by the Town Center Project specifically to the sale price of the condominium unit, does not directly relate to value increase or increase [sic] to the common area.”  Despite these conclusions, the appraisal does not consider all pertinent facts and circumstances, including those factors listed in Regulation 18705.2(b)(1)(A)-(C).  Furthermore, the appraisal stops well short of concluding that there will be no financial affect on Councilmember Bishop’s economic interest in his town home.       
Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?


The “Public Generally” Exception

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; Regulation 18707(a).)  


Regulation 18707(b) sets forth a four-step process to determine “if the effect of a decision is not distinguishable from the effect on the public generally:”  


“(1) Step One: Identify each specific person or real property (economic interest) that is materially affected by the governmental decision.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


	�  We note that we have withdrawn you request for advice on behalf of Councilmember Diane Harkey as you requested in a letter to the Commission dated August 15, 2007.   


	


	�  At your request, we provide no assistance pertaining to “segmenting” the decisions related to the specific plan and proceed with our analysis under the assumption that the decisions may not be “segmented.”     


�  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to a course of action, or enters into a contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before a member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)





	�  A public official always have an economic interest in his or her personal finances.  However, any financial effect the decisions may have on Councilmember Bishop’s real property is considered an effect on Councilmember Bishop’s real property interest and would not be analyzed separately under the “personal financial effects” rules.  (Regulation 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Councilmember Bishop’s particular circumstances and we will not discuss it further.





