September 5, 2007
Robert E. Murphy
City Attorney

City of West Sacramento

400 Capitol Mall, 27th Floor

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.  A-07-134
Dear Mr. Murphy:

This letter is in response to your request for advice on behalf of West Sacramento Councilmember Mark Johannessen regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTIONS

1.  May Councilmember Johannessen make, participate in making, or influence governmental decisions to finance engineering studies or to hire consulting firms to review facility and environmental concerns for the approximately 45 miles of levees protecting the City of West Sacramento (the “City”) despite owning a property within 500 feet of one of the nine portions of the levee system? 

2.  May Councilmember Johannessen make, participate in making, or influence governmental decisions related to the engineering solutions or facilities identified as necessary upon the completion of the city-wide engineering evaluation of the flood protection infrastructure?
CONCLUSIONS

1.  Barring additional facts, Councilmember Johannessen may make, participate in making, or influence the governmental decisions to finance engineering studies or to hire consulting firms to review facility and environmental concerns for the 45 miles of levees protecting the City.


2.  Without the factual context of a particular decision, we are unable to reach a conclusion regarding the participation of Councilmember Johannessen in any decisions related to engineering solutions or facilities identified by the city-wide engineering evaluation of the flood protection infrastructure.  

FACTS


 Mark Johannessen is a member of the West Sacramento City Council (the “City Council”).  Councilmember Johannessen and his wife own an approximately four-acre property within the City.  This four-acre property is valued at more than $2,000.  


  Beginning in 2006, the City and the West Sacramento Area Flood Control Agency, in cooperation with the State of California and various federal agencies have undertaken a city-wide engineering evaluation of flood protection infrastructure.  General policy discussion will address, among other things, the means of financing engineer studies, which consulting firms to engage for facility and environmental review, and engineering solutions and facilities for each of the various portions of the rivers and canals surrounding the City.  The evaluation of the flood protection infrastructure is to be divided into nine portions of the approximately 45 miles of levees.  A subsequent engineer’s report and study will identify necessary repairs or improvements of levees for each of the nine portions.  


Councilmember Johannessen’s four-acre property is located within 500 feet of one of the nine portions of levees that will be evaluated.  



ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Councilmember Johannessen a “public official?”
The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency ….” (Section 82048.)  As a member of the City Council, Councilmember Johannessen is a public official within the meaning of the Act.

Step Two: Is Councilmember Johannessen making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Councilmember Johannessen is making, participating in making, or influencing a governmental decision when acting in his role as a City Council member.

Step Three: What are Councilmember Johannessen’s “economic interests?” 

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

From the facts submitted the only economic interest indicated is Councilmember Johannessen’s economic interest in real property.  Because you have not provided any facts indicating that any other economic interest may be affected, our analysis is limited to Councilmember Johannessen’s economic interest in his real property.
  

Step Four: Is Councilmember Johannessen’s economic interest directly or indirectly involved in the decision?
Real Property: 


Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision…. 


“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property ….


“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.

“(4) The governmental decision involves the imposition, repeal, or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.


“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

“(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”


Notwithstanding Regulation 18704.2(a), real property in which a public official has an interest is not directly involved in a governmental decision, but indirectly involved, if the “decision solely concerns repairs, replacement, or maintenance of existing streets, water, sewer, storm drainage or similar facilities.”  (Regulation 18704.2(b)(2).)  
From the facts you have provided, Councilmember Johannessen’s interest in the four-acre property is a real property interest located within 500 feet of one of the nine portions of levees subject to general decisions relating to the flood impact policy of the City.  Because Councilmember Johannessen’s property is within 500 feet of the property subject to the governmental decision, Councilmember Johannessen’s property is directly involved in the decisions unless the exception of Regulation 18704.2(b)(2) applies.  

Flood control work presents a unique question of interpretation.  By design, flood control work is performed to increase protection from flooding.  However, the majority of flood control work for a city protected by a system of levees could just as easily be classified as “repairs” or “maintenance” as opposed to an “improvement,” despite the fact that the work will in some way increase the city’s flood protection.  (See Cauble Advice Letter, I-06-179.)  
Under the facts provided, the City is currently in the process of evaluating the 45 miles of levees protecting the City and will soon be addressing the financing of engineer studies, the hiring of consulting firms to review both facility and environmental concerns, and the engineering solutions and facilities necessary for each portion of the levees.  The reports from these firms will identify necessary repairs or improvements for the levees. 
Addressing your questions related to the City Council’s decisions to finance engineering studies or to hire consulting firms to review facility and environmental concerns for the approximately 45 miles of levees protecting the City, we conclude that these decisions are decisions solely concerning the “repair” or “maintenance” of the levee system.  Thus, Councilmember Johannessen’s real property interest is only indirectly involved in these decisions.  
�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city council) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  A public official always has an economic interest in his or her personal finances.  However, any financial effect a decision may have on Councilmember Johannessen’s real property is considered an effect on his real property interests and would not be analyzed separately under the “personal financial effects” rules.  (Regulation 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Councilmember Johannessen’s circumstances and we will not discuss it further.





