August 28, 2007
Thomas F. Nixon

City Attorney

City of Garden Grove

Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000

Orange CA 92868-4760

Re:
Your Request for Advice


Our File No.  A-07-136
Dear Mr. Nixon:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION

Does Mayor Dalton have a disqualifying conflict of interest in decisions by the Garden Grove City Council, and/or its Agency for Community Development, regarding approval of a parcel map, a purchase and sale agreement, certification of an environ-mental impact report, approval of a development agreement and site plan, or issuance of a conditional use permit, under the circumstances described below?
CONCLUSION


 We conclude, from your account of the facts, that the Mayor has a conflict of interest in the City Council’s decision on the parcel map, at least.  Because the decisions you describe appear to be inextricably interrelated, a conflict of interest in one of these decisions disqualifies the Mayor from taking part in the others. 
FACTS


William Dalton is the Mayor of the City of Garden Grove (“City”).  He is by virtue of this office a member of the City Council, which serves as the Board of Directors of the Garden Grove Agency for Community Development (“Redevelopment Agency”).  Wal-Mart Stores, Inc. proposes to build a 173,157 square foot retail commercial building on 10.33 acres at 9852 Chapman Avenue, located within the City’s redevelopment area.  This project involves construction of a Wal-Mart Supercenter following demolition of an existing structure that was once a supermarket.  An existing parking area would also be demolished and replaced with a new parking area to serve the Wal-Mart Supercenter.


You currently anticipate that this project would offer general retail merchandise and groceries, including alcohol for off-site consumption, as well as pool chemicals, petroleum products, pesticides, paint products, and firearms and ammunition.  The site could include a pharmacy, vision care center, food service center, photo studio and photo-finishing center, a banking center, arcade, garden center, outdoor sales and container storage facilities, and proprietary rooftop satellite communication facilities.  The building would be roughly 51 feet high.  Some of the facilities might operate 24 hours per day.  


The proposed Supercenter, and a portion of its associated parking area, would be located on a 7.62 acre parcel owned by M.X.A. Associates.  The rest of the parking area would be located on a 2.71 acre parcel currently owned by the Redevelopment Agency.  One of the necessary steps in this project would be the City Council’s approval of a parcel map allowing subdivision of this adjacent property, so that the 2.71 acre parcel could be conveyed to M.X.A. after the Redevelopment Agency’s approval of a purchase and sale agreement.  Once assembled and conveyed, M.X.A. would lease the 10.33 acre site to Wal-Mart.  The project is located within the redevelopment area.      

In addition to its approval of the parcel map, you expect that the City Council would also be required to make decisions regarding certification of an environmental impact report, approval of a purchase and sale agreement, approval of the development agreement and site plan, and issuance of a conditional use permit.   

You indicate that Mayor Dalton owns two rental properties and a personal residence within the jurisdiction.  The Mayor’s personal residence and the first rental property are both located more than 500 feet outside the boundaries of the project site,  the property subject to the proposed subdivision, the parcel that would be sold to M.X.A., and the redevelopment area.  The same is true of the second rental property, with one exception.  That property is located within 500 feet of the boundaries of the redevelop-ment project area, and is also within 500 feet of the property that would be the subject of the proposed parcel map.  However, the 2.71 acre portion of that property, which would be conveyed to M.X.A., is more than 500 feet from the second rental property.   
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analytical process for deciding whether a public official has a disqualifying conflict of interest in a governmental decision, which we apply to the circumstances you have described for us.  (Regulation 18700(b)(1)-(8).)

Step One: Is Mayor Dalton a “public official?”

The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As Mayor of the City, as well as an ex officio member of the City Council and its Redevelopment Agency, the Mayor is clearly a “public official.”

Step Two: Would the Mayor be making, participating in making, or using his official position to influence a governmental decision?
A public official “makes a governmental decision” when, acting within the authority of his or her office or position, the official votes on a matter, commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a govern-mental decision” when, acting within the authority of his or her position and without intervening substantive review, the official negotiates, advises or makes recommend-ations to the decisionmaker regarding a governmental decision.  (Regulation 18702.2.)   A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  
Your account of the facts indicates that Mayor Dalton would be making and/or participating in making governmental decisions involving approval of a parcel map, a purchase and sale agreement and a development agreement and site plan, certification of an environmental impact report, and issuance of a conditional use permit.     
Step Three: What are the Mayor’s “economic interests?”

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

As we understand the facts, the Mayor has an ownership interest in three parcels of real property, a personal residence and two rental properties.  You have not described the nature or use of the rental properties, so we must confine our analysis to a presumed ownership interest in these three properties (presuming also that the Mayor’s ownership interest in each property amounts to $2,000 or more n value), along with his economic interest in the renters, which we will presume to be sources of income to the Mayor.  
Finally, Mayor Dalton also has an economic interest in his personal finances and those of his immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in an increase or decrease in the personal expenses, income, assets or liabilities of the Mayor, or his or her immediate family. (Section 87103; Regulation 18703.5.)     

Step Four: Are the Mayor’s economic interests directly or indirectly involved in the decisions at issue?
To determine whether the reasonably foreseeable financial effect of a decision on an official’s economic interest is “material,” we first ask whether the official’s economic interest is directly or indirectly involved in the decision.  (Regulation 18704(a).)  

The Mayor’s Economic Interests in Real Property

Real property that is not itself the subject of a governmental decision is directly involved in the decision nonetheless, if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)   You advise us that the Mayor’s personal residence and one rental property are both located more than 500 feet outside the boundaries of the project site, the property subject to the proposed subdivision, the parcel that would be sold to M.X.A., and the redevelopment area.  These properties are therefore not directly involved in the governmental decisions you have described.  Real property that is not directly involved in a given decision is indirectly involved in that decision.  (Regulations 18704.2(d)(2) and 18705.2(b).)

The second rental property, however, is located within 500 feet of the boundaries of the redevelopment project area, and is also within 500 feet of the property that would be the subject of the decision on the proposed parcel map.  The second rental property is therefore directly involved in the decision relative to the parcel map.
  
You have not provided full information on the Mayor’s rental properties, including the terms and conditions of any leases, the nature and business of the lessees, and any foreseeable effects of these decisions on the lessees.  In view of our conclusion, it does not appear that this information is critical to our advice, but we note in passing that the lessees of these properties are themselves potentially disqualifying economic interests of the Mayor, as “sources of income” defined under Section 87103(c). 
The Mayor’s Economic Interest in his Personal Finances
Apart from the Mayor’s economic interests in real property, which you have described for us, a conflict of interest analysis under the Act also considers every public official’s economic interest in his or her personal finances.  Regulation 18704.5 provides that a public official’s economic interest in his or her personal finances is deemed to be directly involved in any governmental decision that will foreseeably have any financial effect on the official’s personal finances.  (Regulation 18704.5.)   
Regulation 18705.5 goes on to state that an effect on an official’s personal finances is “material” if it amounts to at least $250 in any 12-month period.  However, the regulation also provides that effects on personal finances will not be considered when the circumstances require inquiry into financial effects on an official’s economic interest in real property.  This exception prevents the materiality threshold for personal financial effects from displacing the inquiry into foreseeable financial effects on real property interests.  In this case, then, we focus on foreseeable financial effects on the Mayor’s real property, and will not consider effects on the Mayor’s economic interest in his personal finances, which are subsumed into the question of the effects on his real property.       
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on the Mayor’s economic interests in his real property?  
� Government Code Sections 81000-91014.  Commission regulations appear at Title 2, Sections 18110-18997 of the California Code of Regulations.  Unless stated otherwise, all statutory references are to the Government Code and all references to regulations are to the Commission regulations in Title 2 of the California Code of Regulations.





� When, as in this case, a public official’s office is listed in section 87200 (“87200 filers” include mayors and members of  city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, the official must: (1) immediately prior to the discussion of the item, identify on the record of the meeting each type of economic interest involved in the decision, as well as details of the economic interest, as specified by Regulation 18702.5(b)(1)(B); (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and testimony before the decisionmakers as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and (d) apply.  (Section 87105.)


� You indicate that the 2.71 acre section that would be subdivided from this parcel (for conveyance to M.X.A.) is more than 500 feet from the second rental property.   Nevertheless, as we understand your account of the facts, the property that would be subdivided is the subject of the City Council’s decision on the parcel map, and some portion of that property is within 500 feet of the second rental property.  





