September 28, 2007
Wendy Stockton

Senior Assistant City Attorney

City of Santa Maria

204 East Cook Street

Santa Maria, CA 93454-5169

Re:
Your Request for Advice

Our File No.  A-07-141

Dear Ms. Stockton:

This letter is in response to your request for advice on behalf of Planning Commissioner Tomas Lopez regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place. (See Regulation 18329(b)(8)(A).)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090, the doctrine of “incompatible offices,” or any other laws that may apply to Commissioner Lopez’s situation.    
QUESTION


May Commissioner Lopez contract with the city as a consultant to provide engineering services?
CONCLUSION


The Act does not prohibit a public official from holding multiple positions, either within a single agency or different agencies.  However, the conflict-of-interest provisions prohibit the planning commissioner from making, participating in making or attempting to use his official position to influence the city’s or the planning commission’s decisions if it is reasonably foreseeable that the decisions will have a material financial effect upon any of his economic interests.

FACTS

Tomas Lopez, a planning commissioner for the city of Santa Maria, wishes to contract with the city to provide professional engineering services.  The particular services involve “plan checking” where he, as sole proprietor of his own engineering firm, would verify that specifications, calculations, and details appearing on plans submitted to the city comply with state building codes.  All projects for which his services would be required will have already received approval from the planning commission.  He would be reviewing plans when they reach the city’s building division for approval.  Some of the projects may have already been approved by the planning commission before his appointment to the commission.  

The city has three employees on staff who perform plan checking.  In addition, at this time, two private consulting firms are providing plan checking services with five or six individual consultants assigned to this work.  The total number of individuals currently performing plan checking is, therefore, eight or nine.  Approximately 90 percent of all plan checking is performed by city staff.  Both the consultants and the employees performing plan checking are covered by the city’s conflict-of-interest code.

The planning commission has no authority to enter into contracts.  Money for contracts is appropriated by the city council through the budget process, and contracts, including consulting contracts, are made at the staff level.   

ANALYSIS


The Act does not prohibit a public official from holding multiple positions, either as an employee or a consultant, within a single agency.  The conflict-of-interest provisions of the Act (Section 87100 et seq.) do prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 and 2.  Is Commissioner Lopez a “public official” within the meaning of Section 87100 and will he be making, participating in making or influencing a governmental decision?

As a member of the city’s planning commission, which is a local government agency, Commissioner Lopez is a public official.  Therefore, Commissioner Lopez may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

With respect to the planning commission’s decisions, Commissioner Lopez would be making and participating in making decisions to approve or disapprove these projects when he votes as a member of the Planning Commission.
  These projects, if approved, could end up coming before Commissioner Lopez in the form of building plans for “plan checking” in his capacity as a consultant under contract with the city.  

Additionally, with respect to the City’s decision whether to enter into a consulting contract with Commissioner Lopez, you indicate that the planning commission does not make that decision , but the city council appropriates funds for consulting contracts and that contract decisions, i.e. who will get the contract, are made by city staff.  The city staff that makes these contract decisions is not under the budgetary control of the Planning Commission, Commissioner Lopez’s agency.  

However, Regulation 18700.1(c) provides that with regard to a governmental decision of agencies other than the official’s own agency, or agencies appointed by or subject to the budgetary control of the official’s agency, the official is attempting to use his official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.
  Such actions include, but are not limited to the use of official stationery.  This provision would apply if Commissioner Lopez were to influence city staff to enter into a consulting contract with him.

Step 3.  What are the commissioner’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Business Entity & Source of Income

Commissioner Lopez has an economic interest in his business
 if his investment in it is $2,000 or more (Section 87103(a); Regulation 18703.1(a)), and because he holds a management  position in it.  (Section 87103(d); Regulation 18703.1(b).)  Presumably, the business is also a source of income of $500 or more.  (Section 87103(c); Regulation 18703.3.)

Personal Finances


A public official always has an economic interest in his or her personal finances.  (Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in the personal expense, income, assets, or liabilities of the official increasing or decreasing.  (Ibid.)


You have provided no information regarding any other potential economic interest that Commissioner Lopez may have.  Accordingly, our analysis is limited to the economic interests identified above. 

Step 4.  Will Commissioner Lopez’s economic interests be directly or indirectly involved in decisions he will make, participate in making or influence as a public official?


Regulation 18704.1 provides that a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly or by an agent, either initiates the proceeding in which the decision will be made, is a named party, or is the subject of the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a)(2).)  

Planning Commission Decisions:  The facts you have provided do not suggest that  Commissioner Lopez’s business will initiate or be the subject of planning commission decisions to approve building projects.  Accordingly, it is not directly involved in decisions to approve the projects.  Similarly, Commissioner Lopez’s firm will not be initiating, nor will it be the subject of the decisions he would be making as a plan checker.  Business entities and sources of income that are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulation 18704.1(b).)

City Contract Decisions:  However,  Commissioner Lopez’s business entity will be the subject of the governmental decision to contract for his services because the “decision involves the issuance” of a “contract” with the business entity.  (Regulation 18704.1(a)(2).)  Accordingly, his business entity is directly involved in this decision. 

Finally, under Regulation 18704.5 a public official is deemed to be directly involved in decisions that have any financial effect on the official’s personal finances, even a penny’s worth.  Both decisions of the planning commission and the contract decision potentially directly involve the commissioner’s personal finances.

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  When a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply. 


 	� For purposes of applying these rules, we treat the city, including its staff, as a separate agency from the planning commission.  While in some contexts a city itself is considered a single agency, with respect to Regulation 18702.3, the Commission will generally treat each public body, even within a single city, as separate public agencies.  (Farrell Advice Letter, No. I-03-121.) 





	�  Note that as a consultant, the commissioner would also qualify as a “public official” and may be subject to additional conflict-of-interest restrictions.  However, since you have not described any specific plan check decisions, we cannot analyze his duties as a consultant at this time.


� Section 82005 defines “business entity” as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Emphasis added.)





