September 25, 2007
Jeffrey Oderman
Ruttan & Tucker, LLP
611 Anton Blvd., Suite 1400

Costa Mesa, California 92626

Re:
Your Request for Informal Assistance

Our File No.  I-07-143
Dear Mr. Oderman:

This letter responds to your request for advice on behalf of the City of San Clemente regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
  and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because your letter seeks general information, we are treating it as a request for informal assistance.

QUESTIONS

Does Councilmember Knoblock have a conflict of interest that precludes his participation in governmental decisions as a member of the San Clemente City Council pertaining to the Toll Road Extension Project regarding:


1. Participation in decisions concerning the appointment of San Clemente’s designated representative to the FETCA Board of Directors?

2.  Participation in decisions expressing the city’s position and advisory decisions concerning various aspects of the Toll Road Extension Project?


3.  If Councilmember Knoblaugh has a prohibited conflict of interest may he nevertheless participate in the above decisions under the “public generally” exception?
CONCLUSIONS

1.  No.  Assuming that Councilmember Knoblock has no financial interest in any appointee, that there will be no understanding between the councilmember and an appointee as to how the appointee will vote, and that steps will be taken to ensure that the potential appointee has not taken a position on the issue or expressed intentions as to how he or she might vote, Councilmember Knoblock’s participation in the appointment of an individual to a vacant spots on the FETCA Board of Directors will not give rise to a conflict of interest.

2.  Councilmember Knoblock will have a conflict of interest by participating in decisions expressing the city’s position and advisory decisions concerning various aspects of the Toll Road Extension Project only if it is reasonably foreseeable that the decisions will have a material financial effect on his real property.

3.  It is highly unlikely, given the facts you have presented, that the public generally exception will apply.
FACTS


The Foothill/Eastern Transportation Corridor Agency (“FETCA”) oversees toll roads located in South Orange County, particularly the Foothill (241) and Eastern (241, 261, and 133) toll road corridors (collectively, the “Toll Roads”).  Officials from 15 cities, which include the City of San Clemente (the “City”), along with officials from the county supervisorial districts near the Toll Roads are appointed to serve on the FETCA Board of Directors (the “Board”). 


In February 2006 the FETCA certified a final Environmental Impact report (“EIR”) and approved a “Locally Preferred Alternative” alignment (the “Alignment”) to extend the 241 Toll Road south from its current terminus at Oso Parkway in Rancho Santa Margarita to the Interstate 5 freeway just south of San Clemente (the “Toll Road Extension Project”).  The Alignment is approximately 16 miles long.  A very small portion of the Alignment is situated within the municipal boundaries of San Clemente, at the city’s northern end.  The majority of the Alignment passes just outside the city’s eastern boundaries.  After the FETCA approved the Alignment, at least three lawsuits were filed in San Diego County Superior Court challenging that decision: (1) California State Parks Foundation et al. v. Foothill/Eastern Transportation Corridor Agency, San Diego County Superior Court Vase No. GIN 051194; (2) People of the State of California v. Foothill/Eastern Transportation Corridor Agency, San Diego County Superior Court Case No. GIN 051371; and Native American Heritage Commission v, Foothill/Eastern Transportation Corridor Agency, San Diego County Superior Court Case No. GIN 051370 (collectively the “Lawsuits”).  The City is not a party to any of the Lawsuits.

Preliminary design work for the Toll Road Extension Project is underway.  If all of the required regulatory permits and approvals are obtained in a timely fashion and the Lawsuits are all resolved in a manner that is favorable to the FETCA, construction on the Toll Road Extension Project could begin in 2011.  It is estimated that construction will take three years.  The Toll Road Extension Project will entail a toll highway of four to six lanes (including both north and southbound routes).


The City has no direct approval authority over the Toll Road Extension Project.  However, the City is a member of the FETCA and the city council annually appoints one of its members to serve on the FETCA Board of Directors.  The city council’s designated FETCA Boardmember periodically reports to the city council at city council meeting concerning business of the FETCA.  From time to time the city council may be called upon to consider positions or recommendations that pertain to the FETCA, including items that pertain to the Toll Road Extension Project.  In addition, the Toll Road Extension Project is a highly visible and controversial issue in the South Orange County area generally, and from time to time members of the public may appear unsolicited at city council meetings, make presentations regarding the Toll Road Extension Project and request the city council to favor one or another position.
Effect of the Toll Road Project on Property Owned by Councilmember Knoblock


Councilmember Knoblock and his wife own a residential condominium in San Clemente (the “Property”).  The Property is rented and used for income/investment purposes.  The value of Councilmember Knoblock’s interest in the Property is in excess of $2,000.

Avenida Pico is a major arterial roadway in the City that is located approximately 150 feet south of the Property.  The Project is also located approximately 1,325 feet west of the “disturbance limit” of the planned centerline of the Toll Road Extension Project.


If the Toll Road Extension Project is considered, a toll plaza/interchange will be constructed at Avenida Pico.  The exterior boundaries of the “disturbance limit” for the grading and reconstruction along Avenida Pico required to accommodate the toll plaza/interchange will extend to within approximately 350-400 feet of the Knoblock Property.


Avenida Pico is not a through street east of the Property, and there is very little development east of the Property.  Accordingly, there is very limited traffic along Avenida Pico adjacent to and east of the Property.  If the Toll Road Extension Project and the Avenida Pico toll plaza/interchange are constructed, there will be a significant increase in traffic along the segment of Avenida Pico adjacent to the Property.
Effect on the Public Generally

The City has a population of approximately 67,373 persons (based on 2007 figures obtained from the California Department of Finance), and the City estimates (based on 2006 figures) that there are approximately 17,952 residential parcels in the City (including parcels with multiple residential units).  The City does not have records indicating the number of “homeowners” in the City, but estimates that figure to be between 12,000 and 14,000.

The Alignment itself is almost wholly located outside the City’s municipal boundaries, and there are relatively few San Clemente properties located proximate to the Alignment (e.g., 16 parcels are located within 500 feet, 411 within 1,325 feet, and 1,402 within 2,000 feet). 

The Toll Road Extension Project’s impact upon San Clemente local traffic will affect a greater number of properties.  The EIR states that “[f]orecasts for the year 2025 indicate that traffic congestion on I-5 and local arterials in south Orange County will increase significantly from present levels.  Implementation of the Preferred Alternative [Alignment] will result in considerable beneficial impacts that will reduce the anticipated traffic congestion.”

Currently, Interstate 5 in the only freeway route that traverses Orange County and connects Orange County to San Diego County.  The Toll Road Extension Project would provide an additional highway route to supplement Interstate 5.  Thus, the FETCA has concluded that a significant portion of the traffic that would otherwise utilize Interstate 5 would instead utilize the Toll Road Extension Project and some portion of the local San Clemente traffic that currently utilizes I-5 would instead utilize the Toll Road Extension Project if and when the Toll Road Extension Project is completed.

Projections for traffic flows throughout the City confirm that construction of the Toll Road Extension Project would have some positive or negative impact on traffic for many City arterial routes.  While most of the project’s traffic impacts are expected to be beneficial, Councilmember Knoblock’s Property is situated approximately 150 feet from one of the few arterials, the northerly end of Avenida Pico, that would face an increase in traffic as a result of the project.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
As a member of the San Clemente City Council, Councilmember Knoblock will be called upon to vote on the City’s positions or recommendations that pertain to the FETCA as well as its appointment to the FETCA Board.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (Section 87103; Reg. 18703.5). 
You have indicated that Councilmember Knoblock owns a residential property that is rented and used for income investment purposes and is valued at $2,000 or more. Accordingly, Councilmember Knoblock has an economic interest in this real property and in the tenants of the property as a source of income to him assuming he receives $500 or more in rental income per year.
You have not indicated any other potential economic interests.  Consequently, our analysis is limited to the economic interests identified above.
Question 1:  The decision to appoint members to the FETCA Board is a governmental decision.  Accordingly, Councilmember Knoblock may not participate is it is reasonably foreseeable that the appointment will have a material financial effect on any of his economic interests.  
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.)
In considering appointment decisions, we advised in the Lofgren Advice Letter, No. A-96-042, that “[a]bsent a specific agreement between the mayor and the appointees, it is not reasonably foreseeable that the appointment of the committee members will affect [the mayor’s] economic interests.” (See also Dorsey Advice Letter, No. A-89-396; Lofgren Advice Letter, No. A-86-307; Benjamin Advice Letter, No. A-86-148.)
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


�  If a public official’s office is listed in section 87200 (“87200 filers” include planning commission members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





