September 18, 2007
Michele Beal Bagneris
Pasadena City Attorney

100 North Garfield Avenue, Suite N210

Pasadena, CA 91109-7215

Re:
Your Request for Advice


Our File No.  A-07-148
Dear Ms. Bagneris:


This letter is in response to your request for advice on behalf of Pasadena City Councilmember Victor Gordo, regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”). 
   

QUESTION

Does councilmember Gordo have a potential conflict of interest that would prohibit him from participating in government decision to move a historical building to a lot within 500 feet from the councilmember’s residence?

CONCLUSION

Yes.  The Act’s conflict-of-interest provisions prohibit the councilmember from participating in the governmental decision unless an exception applies.

FACTS

Councilmember Gordo is a member of the Pasadena City Council and owns a home in the city.  The city is considering an application for approval to move a historic building to another lot near the councilmember’s residence to be used as a bed and breakfast.  The site is 480 feet from the councilmember’s residence.  


The application was considered by a city hearing officer and denied.  The application has been appealed to the Board of Zoning (the Board”) appeals to be heard on September 19, 2007.  The city council has authority to review the Board’s decisions. 

ANALYSIS

The Act’s conflict of interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.


The Commission adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Is Mr. Gordo a public official and will he be making, or using or attempting to use his official position to influence a governmental decision

As a Pasadena City Councilmember, Councilmember Gordo is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests. (Regulations 18702.1-18702.4.)  


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  In addition, a public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision. (Regulation 18702.2.) 

There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency, but the public official is not a decision-maker per se.  (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.”


The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision that will have a material financial effect on his or her economic interests.


As a member of the city council, Councilmember Gordo will be called upon to make decisions regarding the relocation of a historical building to a lot within 500 feet of his home.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.


Section 87105 provides that when a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must:  (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulations 18702.5(c) and 18702.5(d) apply. 


You also ask the following:


(a)  Can the councilmember speak in his private capacity before the city council or the Board of Zoning Appeals?


Even if a conflict of interest is present, a public official may appear before his or her agency as any other member of the general public in the course of its prescribed governmental function in order to represent himself or herself on matters related solely to his or her “personal interests.”  (Reg. 18702.4(a)(2), (b)(1).)  Such an appearance, properly made, does not constitute making, participating in making, or influencing a governmental decision.  An official’s “personal interests” include, but are not limited to, an interest in real property that is wholly owned by the official or members of his or her immediate family.  (Reg. 18702.4(b)(1)(A).)


As indicated above, this exception applies when the official addresses his agency or any other city agency, so long as the official avoids giving the impression that he is speaking in the interest of any other person or group, or that the councilmember is acting in any official capacity.

(b)  Can he speak with city staff or with the mayor or other council members?


While Regulation 18702.4(b)(1)(A) allows appearances before his or her agency as any other member of the general public in the course of its prescribed governmental function in order to represent himself or herself on matters related solely to his or her “personal interests,” under your facts this would not extend to personal contact with city staff or city officials.  

(c)  Can he speak at community meetings (we assume no city officials or staff are present), directly with the property owner, or can he make statements to the media?


An official is not attempting to use his or her official position to influence a governmental decision of an agency, as described in Regulation 18702.3(a), if the official communicates with the general public or the press.  (Reg. 18702.4(b)(2).) 

(d)  Can the councilmember’s wife do these things?


Assuming the spouse is not a public official, she would not be subject to 
Section 87100.

Step Three:  Will Councilmember Gordo have a financial interest in the decisions at issue?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; regulations 18703-18703.5.)  The only economic interest you have asked about is the councilmember’s residence.  For purposes of Section 87103, a public official has an economic interest in real property under the Act if he or she holds a direct or indirect interest in real property of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

 

We assume that the councilmember has an interest in his home valued at $2,000 or more.  You do not mention and we do not analyze any other economic interest.  

Step Four:  Is the economic interest directly involved in the governmental decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  The councilmember’s property is less than 500 feet from the site proposed for the historical building.  Therefore, his economic interest is directly involved in the governmental decision.

Step Five:  What is the applicable materiality standard and is the material financial effect reasonably foreseeable?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)


Accordingly, it is presumed that the councilmember’s governmental decisions will have a material financial effect on his economic interest in his real property.  Once a public official has determined the materiality standard that applies to his or her economic interest, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  An effect on economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a material financial effect is (or is not) reasonably foreseeable is necessarily a factual question that the public official must ultimately decide.

Step Seven: Exceptions.

Public Generally Exception:  The “public generally” exception allows an official to participate in a decision despite a conflict of interest if the effect of the decision on the official’s interest is not distinguishable from the effect on the public generally.  (Section 87103; regulation 18707.)  Nothing in your facts indicates that this exception may apply.

�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The Regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





